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Amended Complaint (Jury Demand) 


' UNITE.) STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


one we wnweweeeeenwreew wee ew ewe ew we HX 


' CARL E. PERSON, : 75 C 1473 (JFD) 
Plaintiff, ¢ 


-against~ 2 AMENDED COMPLAINT 
THE ASSOCT TION OF THE RAR 3 ‘ (Jurv Demand) 
OF THE CITY OF MEW YOK, 
SUPREME COURT, APPELLATE DiViISION, $ 
FIRST DEPARITENT, 
SUPRITE COURT, APPELLATE DIVISIQI, 
SECOND DEPARI ENT, and 
ATTORNEY GENERAL OF NEW YORK STATE, 


Plaintiff, acting pro se, as and for his amended complaint, 
respectfully alleges: 
COUNT 1 
(Conspiracy to Restrain Trade) 


Jurisdiction 


1, The jurisdiction of this court to hear count 1 of this camplaint,' 


against defendant THE ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK, is hased 
upon the original jurisdiction of this court to hear “any civil action or 
proceeding arising under any Act of Congress regulating conmerce or protecting : 
trade and commerce against restraints and monopolies", and, as hereinafter set : 
forth, this controversy involves § 1 of the Sherman Antitrust Act (15 U.S.C. 

§ 1); §§ 4 and 16 of the Clayton Antitrust Act (15 U.S.C. §§ 15 and 26); and 

§ 1337 of the Judicial Code (28 U.S.C. § 1337). 


Venue 

2. The defendant THE ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK | 

| 

is found, has an agent or transacts business in the Eastern District of New York. 


' Venue is provided by § 4 of the Clayton Antitrust Act (15 U.S.C. § 15). 


Plaintiff 


| 
| 
| 
| 
| 


3. Plaintiff, Carl E. Person, resided at 66-19 52nd Avenue, Queens, | 
New York 11378 at the commencement of this action, and now resides at 
329 E. 63rd Street, New York, New York 10021, and has his office 


| 
i 
for practice of law at 132 Nassau Street, New York, New York 10038. | 


| 
Defendants | 
| 
: 


4, The Association of the Bar of the City of New York (a defendant 
| 
in all cowits of this amended complaint) has its principal place of business at 


42 West 44th Street, New York, New York 10036. Defendant was founded in 1870., 


5. The Supreme Court, Appellate Division, First Department, of the 
State of New York (a defendant in counts 2 and 3 of this arended complaint), 
consisting o7 7 Justices of the Supreme Court, has its principal place of 


' business at Madison Avenue and 25th Street, New York, New York 19010. 


6. The Supreme Court, Appellate Division, Second Department, of the | 
State of New York (a defendant in counts 2 and 3 of this amended complaint), 
consisting of 7 Justices of the Supreme Court, has its principal place of 


. business at Monroe Place, Brooklyn, New York 11201. 


7, The Attormcy General of New York State (a defendant in counts 2 
and 3 of this amended com laint) has his principal place of business at lo. 2 


' World Trade Center, Ness York, New York 10047. 


oe, 
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8. Each of the defendants described in 44 5~7 above is sued in 


an individual capacity and not as a governmental official or body. 


; 
| 
| 


Co-Conspirators 
9A. Various persons (including bar associations, courts and attorneys 
: who are not made defendants in this action or this count 1) participated as 
cozconspirators in the illegal activities charged herein and performed acts or ! 
. Made statements in furtherance thereof. These persons (hereinafter, the 
“Co-Conspirators") include: 
(a) American Bar Association (founded in 1878); 
(b) The New York State Bar Association (founded in 1876); 


(c) Appellate Divisions of the Supreme Courc of New York State 
. for the First, Second, Third and Fourth Departments; 


Court. of Appeals of New York State; 


Other bar associations and courts in New York State or 
throughcut the United States which have adopted or 
are enforcing laws or rules which prohibit clients 
pursuing antitrust claims and/or their attormevs 
working on a contingent-fee hrsis from obtaining 
the money to pay the litication expenses bv selling 
a percentage of their respective interests in the 
antitrust claims to private or public investors and 
from employing expert witnesses to testify at the 
trial on a contingent-fee basis: 


(f) Attorneys in the Eastern or Southern Districts of New York, 
elsewhere in New York State or elsewhere in the United 
States, including mmbers of bar associations, who have 
participated in the adeption or enforcement of laws or 
rules which prohibit the activities described in 
subparagraph (e) above; and 


(g) Clients of any of the attorneys described in the preceding 
subparagraph (£) who aive encouragarent to the attorneys 
in their efforts to prevent the activities described in 
suboaragraph (e) above for the purpose of making it more 
difficult if not imrossible for small husinesses to 
enforce any of their antitrust claims against any of these 
clicnts. 


Background JA & 
9B. Plaintiff is the attorney for each of the 10 plaintiffs in an 

antitrust action entitled National Auto Brokers Corp. v. General Motors 
| Corporation (the "Naboor Action"), commenced during 1970 in the United States 
District Court for the Southern District of New York under Index No. 70 Civ. 

5421, The plaintiffs in the Naboor Action are National Auto Rrokers Corp. 
f a Pennsylvania corporation ("Nabcor"), Nabcor's two founders (Frank and 
| Anthony Maiorana) and 7 Nabcor franchisees (hereinafter collectively referred 
to as the "Nabcor Plaintiffs"). 


9C. There are 29 defendants in the Naboor Action, including 
' General Motors Corporation ("G1"), General Motors Acceptance Corporation 
("GMAC"), Ford Motor Company, Chrysler Corporation, American Motors Corporation, 
|| First National City Bank and 23 other defendants, consisting of one cr more | 
franchised new-car dealers, automobile dealer associations, banks, Petter 
. Business Bureaus and newspapers (hereinafter collectively referred to as the | 
"Nabcor Defendants") . | 
| 
9D. The Naboor Plaintiffs in the Nabeor Action seek in the aagregate 
3 $300,000,000 (after trebling) for damages which they allege were sustained by 


them as a result of conspiratorial activities of the Nabcor Defendants which 


of selling new cars to the public at substantial discounts in price. These 


| 
{ 
| 
allegedly drove Nabcor and its 250 Nabeor franchisees out of the unique —— 
| 


| conspiratorial activities are allcqed in the Naboor Action to include: 


(a) Interference by G1 and rord with the business relationshins ; 
of the Nabcor Plaintiffs with numerous franchisees of 
G1 and Ford who were willing to supply new cars to the 
Nabcor Plaintiffs on a "fleet" or wholesale basis; 


JA 7 
Refusals by banks and other financial institutions to 
provide "indirect" (customer) financing for the benefit 
of prospective: new-car customers of the Naboor Plaintiffs 
unless the customers purchased the new cars from autambile . 
dealers franchised by the automobile manufacturers; 


Issuance by the Better Business Bureaus of unprivileged, 
libelous reports on Nabcor and its franchisees to potential 
customers of Nabcor and its franchisees and to numerous 
major daily newspapers in which Naboor and its franchisces 
sought to advertise new cars and/or franchises; 


Refusals by major daily newspapers in numerous cities throughout 
the United States to accept any additional newcar or 
franchise advertising from Nabcor or its franchisees; 


Pressure by associations of franchised new-car dealers and their 
members on the automobile manufacturers, banks, other 
financial institutions, newspapers, franchised automobile 
dealers who were supplying new cars to Nabcor and its 
franchisees and governmental agencies, to have them refuse 
to deal with Naboor and its franchisees or otherwise 
unlawfully interfere with their unique sys. for 
marketirg new cars to the public at discount prices; ard 

Higher charges to Naboor and its franchisees for the new cars 
they bought from franchised dealers than the charges paid . 
by leasing caommanies to the same dealers, even though 


Naboor and its franchisees were competing with the leasing 
companies in the resale of new cars. 


9E. Two federal grand juries (Eastern District of New York and 

1, Western District of New York) were convened by the United States Justice 

Department to investigate charges by Naboor and some of its franchisees, but 

no indictments were handed don. Nabcor's officials were not called to 
testify at either grand jury procecding, and one of the federal officials 


. working on Nabcor's complaints was hired by Ct. 


10. After commencement of the Naboor Action, GM's attorneys are 


» alleged to have solicited various persons to bring civil and/or criminal 


| proceedings against Nahbcor and/or its two fourders. 


JA 
11, Officials or employees es GM and GY are alleged to i 

| had meetings and other communications with persons who removed all of Nabcor's | 
records under gunpoint, which meetings and other commmications took place | 
before and after the gunpoint incident, and resulted in having ior @MI 
extend financing to such persons after the gunpoint event. GM‘ and GAC knew | 
' that the persons were willing to terminate the Nabcor Action if they were able : 

to take control of Nabeor as a result of their removal of the Naboor records. : 
} Plaintiff, Nabcor and its two founders caused the arrest of the 7 persons who 


|| participated in the robbery of Naboor's records. 


12. Neither Nabcor, a public company, nor any of the other Nabcor 
Plaintiffs have any present ability to pay the substantial litigation expenses | 
' needed by the Naboor Plaintiffs to obtain a fair and speedy trial. Asa result, 
; the trial in the Nabcor Action (set for later in 1975 or early in 1976, as j 
©* the filing of the original complaint herein, and for September 27, 1976, : 
; as of the date of this amended complaint) may not result in substantial justice 
i for the Nabcor Plaintiffs. Nabcor's past inability to pay for necessary | 
litigation expenses in the Nabcor Action resulted in a substantial reduction in 
. plaintiff's and the Nabcor Plaintiffs’ ability to prosecute the Naboor Action . 
: (especially in comparison to activities of the Nabcor Defendants in (efense of 
: the Naboor Action), and such financial disability of the Nabcor Plaintiffs has 
had a noticeable and substantial adverse impact on the Nahcor Plaintiffs’ 
' ability to obtain a fair amd speedy trial and just resolution of the issues, 
: from commencement of the Nabcor Acticn in 1970 to the present. Such adverse 
impact cannot be wholly overcome even if all of the financing sought by 


| plaintiff and the Nabcor Plaintiffs is obtained. 


| 
| 
| 
| 
| 
| 


13. Plaintiff and the Naboor Plaintiffs seck to offer and sell about | 
. 20% Of their respective interests in the $300,000,000 antitrust claim (after | 
2s 
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_ twebling) to raise the money necded by the Naboor Plaintiffs to pay the 


substantial out-of-pocket expenses to be incurred to bring the Naboor Action 
' to a conclusion (im luding any appeals). None of the proceeds of the 
financing would be used to pay any legal fees to plaintiff. 


14. Plaintiff, on behalf of the Naboor Pleintiffs, recently 
commenced preliminary discussions with the President of Public Equity 

_ Corporation, of Larchmont, New York, to obtain the needed financing, pursuant 
 t6 which Public Equity Corporation would be given a percentage of the enti: 
antitrust claim (including a percentage of plaintiff's contingent-fee interest 
- in the claims). Public Equity Corporation has indicated a willingness to 


provide the financing, although no agreement has been mde, 


15. On or about July 1, 1975, Public Equity Corporation, a 
business corporation for profit, received approval from the Securities and 
_ Exchange Commission to make a registered public offering of 480,000 shares of 
! Common stock to raise up to $2,400,000 from the public to finance "public~ 


' interest” litigation (among other activities relating to litigation), including 


ar.citrist litigation such as the Nabeor Action. In its prospectus, Public | 
| 


Equity Corporation warns prospective investors that existing rules, reculations 
and statutes raise serious doubts about the legality of such financing under } 
such rules, regulations and statutes. Specifically, under existing New York 

' Jaw and bar association Disciplinary Rules, Public Equity Corporation and 

_ Plaintiff could be charged with champerty, maintenance and (as to Public 

' Equity Corporation) the unauthorized practice of law; also, plaintiff could 


' be charged with splitting fees with a laymn; other charges are also possible. : 


16. In the ever.t a financing by Public Dquity Corporation docs not 

' work out, plaintiff and the Nabcor Plaintiffs plan to seek otl.cr investors, by : 
| private or public offering, to provide financing for the Nahcor Action. 

we 
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17. All of the proceeds of any such financing(s) would be used to 


finance the out-of-pocket expenses of the Nabcor Action, and none of the 
: proceeds would be used to pw wr legal fees to plaintiff. Same of the proceeds 
may be used to pay legal fe.s « ‘ttorneys having no affiliation with plaintiff. 


18. Disciplinary Rules of defendant The Association of the Bar of | 
| the City of New York, rules of each of the four Appellate Divisions of the | 
\ Supreme Court of the State of New York, and various provisions of the New York 3 
Judiciary Law prohibit or seem to prohibit the contemplated litigation 

' financing, with a combined threat of disbarment, suspension, censure, 
« injunction, criminal fines and jail sentences and investigations. See 9 45-B | 
’ and 49 for the identification of each such rule and statutory provision. | 
| 
| 
19. Naboor, its tvo founders and the other Naboor Plaintiffs are 
; in dire financial condition, which condition has resulted, alleged}y, from the . 
' {legal activities of G1, GMC, Ford and the other Nabcor Defendants, as 

| described in the complaint in the Naboor Action. Pursuant to its actual or 

| implied obligations to its franchisces, Naboor agreed to pay for the litigation 


expenses of the Nabcor franchisees who are plaintiffs in the Naboor Action. 


20. Nabcor and the other Nabcor Plaintiffs are unable to pay or 


| 
| 
| 
{ 
| 
i 


borrow the substantial litigation expenses needed to bring the Nabcor Action 

_ to a speedy and just conclusion. As a result, plaintiff has been obliged — 
_ the past 5 years (before commencement of this action) to perform a substantially 
greater amount of paralegal services, on a contingent-fce basis, than would | 
otherwise have been required of plaintiff, such as the transcription of depo- 

: sitions taken by tape recording michines pursuant to court order, and the typing 


and proofreadina of documents which are listed in about 37 pages of docket sheets 


~Q— 


: JA 11 
. In substantial excess of $200,000 in paralegal services have been advanced by 
‘ or at the expense of plaintiff which was necessitated by the financial 


' inability of the Nabcor Plaintiffs to properly finance their action. 


21, In the Nabcor Action, GM appears to be paying most of the 
litigation expenses, directly or indirectly, for the benefit of all the 
Naboor Defendants. Gi has noticed and paid for substantially all of the 
! depositions taken by any of the Nabcor Defendants during the 5 years of 
: litigation. Most of the other discovery has been initiated and paid for by 
‘ @1 and its counsel, all for the benefit of the other Naboor Defendants. The 
court has permitted tiiis arrangement of litigation financing among the Nabcor 

Defendants. 


| 


22. Gior any of the other Naboor Defendants is able to borrow 
money to pay for their expenses in deferding the Naboor Action, which would 
include the issuance of a promissory note or other security to the lenders 
i 


' (i,e., investors) without fear of any of the sanctions described in 4 18 above, 


i 23. Plaintiff is arployed as attorney for the Naboor Plaintiffs on 
‘| a 35% contingert-fee basis and would reccive no part of the contemplated 
| financing as a legal fee; some of the financing would be used to reimburse 


: plaintiff for litigation expenses which have not yet been reimbursed. 


24. The Nabcor Action was brought to establish the right of 
“non-franchised (independent) new-car dealers or “automobile brokers" to sell 


3 new cars to the consuming public at substantial discount prices, in competitio 


JA 
‘ with factory-franchised and factory-owned new-car dealerships, with savings to 


| the consuming public ranging from about $200 to $1,000 per new car, in most 
instances. 


25. Attorneys for GM and GIAC have advised the court that if the 

' Nabcor Plaintiffs obtain the injunctive relief they seck, there would result 

‘ a major change in the method of marketing new cars by the entire automobile 

industry in the United States. In eonnicn:; GM's attorneys are claiming that 
if the Nabcor Plaintiffs win the Naboor Action, the franchised distribution 

; system of the automobile manufacturers would be unable to withstand the 
competition of independent new-car dealers such as Naboor and its franchisees, 
and newcar prices would drop substantially from the monopolistic level they 


now are at, 


26. The Naboor Plaintiffs have established that there are a 
' gubstantial number of triable issues of uct, amd the 2-3 months’ trial, as 
. Of the filing of the original complaint, was scheduled to camerce in late 
| 1975 or early 1976, and as of the date of this amended complaint the first of 


| four separate trials is scheduled to commerce Septomber 27, 1976. 


27. ‘The Nabcor Plaintiffs are unable to obtain adequate expert 

| testimony in the fields of accounting, franchising, finances and economics 

_ because of their poor financial condition (caused by the Nabcor Defendants) 

; and because of Disciplinary Rule 7-109(c) of defendant The Asseciation of the 
_ Bar of the City of New York which prohibits plaintiff from using any expert 

: witnesses (such as certified public accountants or econonists knovadecebie 

3 about the automobile business) who are to be paid ona contingent-fee basis 

' (percentage of claim and/or fixed amount). Under the Disciplinary Rulcs, Gi 


and the other Nabcor Defendants are permitted to use (and actually have used 


10 


| JA 13 | 
and plan to use) expert witnesses drawn from.accounting firms which have | 


| enjoyed substantial profits from 5 ar business and can be expected to 
enjoy substantial profits from a business to be received and performed after | 
the trial in the Naboor Action, wnless their testimony fails to live up to the | 

_ expectations of at. This arrangement has a contingent interest far more 
substantial than the type of contingent arrangement sought by plaintiff, in 

| which export witnesses called by the Naboor Plaintiffs would receive from | 
their contingent interest (fixed amount and/or percentage) an anount of money | 

j far less in amount than the future profits from aa” which Gi's” expert witnesses 
stand to lose. This Disciplinary Rule of defendant bar association is no more ' 

, than a discriminatory rule which prohibits a poor litigant from maintaining 

' an action under the pretext of “conflict of interest” but allows wealthy 
litigants to use expert witnesses who have an even greater conflict of interest. 


Nabcor needs at least $200,000 in services by persons who will testify as 


28. Plaintiff also .epresents (on a contingent~fee basis) John G, , 
O'Keeffe, the plaintiff in an action entitled O'Keeffe v. The Union Central | 
' Life Insurance Comany, an antitrust action commenced during 1975 in the 
. United States District Court for the Eastern District of New York under Index 
: No. 75 C 548 (GCP). 


29. Plaintiff and ltr, O'Keeffe seck to obtain financing to cover 


| 
| 
| 
| 
| 
| 


the substantial out-of~pocket litigation expenses by selling a percentage of 


Mr. O'Keeffe's $2,250,000 antitrust clal:. for damages (after trebling). | 
30. Plaintiff is the attorney for other persons who have antitrust | 

' claims now in litigation, and plaintiff seeks to arrange for expense financing ' 
for sane or all of these antitrust actions (as well for any future clicnts with 


| 
antitrust claims) with the prior consent of each of the clients. 


| 
* Or other Nakcor Defendants | 
with whom they do busincss. -11- 
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31, In no case is it contemplated by plaintif~ -< his clients that 


any person or persons providing such financing woulc 
(a) have any right to control any part of the antitrust litication; 


, 
(b) obtain any interest in any claim cther than the antitrust claim; 


(c) remler any legal advice; 


(d) engage in any unauthorized practice of law (although this 
point needs to kx clarified under existing rules and 
statutes); or 


(ec) obtain, in the aggregate, 50% or more in interest in the 
antitrust claims in litigation. 


It is expected, however, that the person or persons providing financing would 


render services of a paralegal nature in the Naboor Action from time to time. 


Trade and Commerce Involved 
32. Plaintiff was admitted to the practice of law in the State of 
New York during 1962, and has practiced law in New York City continuously from 


1962 to the present. From 1969 to the present, plaintiff has had at least 6 


, Clients for plaintiff's legal services, in the area of antitrust law, who 


either resided or had its principal place of business outside of the State of 


' New York, The quantum meruit value of plaintiff's legal services to these 


‘non-Ncw York clicnts has exceeled $2,000,000 (performed by plaintiff on a 


i 
' 


\ 


“contingent-fee" basis, for the most part). Most of the allegedly illegal 


_ activities of other persons for which these clients are using plaintiff as 


their attorney to obtain recovery of damages under the federal antitrust laws 
(in the federal courts in the Fastern amd Southern Districts of New York and 
the Eastern District of Pennsylvania) occurred outside of the State of New York 
Damages to plaintiff's clients are alleged in such actions to have exceeded 
$100,000,000 in the aggregate (before trebling). Plaintiff, in connection with 
such litigation, has travelled to various states during the pagt 5 years, 


including Connecticut, Delaware, Florida, Illinois, Indiana, Maryland, New 


om ] De 
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Jersey, tonnsylvania, Virginia and to the District of Columbia, involving 


' 
, (At-of~pocket expenses (incurred on behalf of the clicnts) in excess of $10,000 


33, The Co-Conspirator attorneys and their respective law finns in 


| the Eastern and Southern Districts of New York which dominate the deferdant 


The Association of the Bar of the City of New York and Co-Conspirator bar 


associations (ard are responsible for the adoption or enforcement of the laws 
and rules which prohibit the financing of a plaintiff's antitrust claims (as_ | 


_ summarized in { 9A-e above) receive in the ‘aggregate hundreds of millions or 


- one or more billions of dollars each year in legal fees for their legal 


' matters in or relating to interstate commerce, such as representation in 


, Of the nation's antitrust laws, to assist the Justice Department, Federal 


Trade Commission andi other federal agencies in enforcing such laws. 


representation of most of the 500 largest and other major corporations in the 
United Staves, A substantial part of this legal representation involves 


antitrust, securities, commercial banking and FIC mtters, 


National Policy 


34. It is the policy of this nation to encourace privete enforcement | 


35. The federal agencies responsible for enforcement of the mtion's 


antitrust laws have been inadequately finanéed from their inception to the 
present to achieve substantial enforcement of the antitrust laws, and they have 


not in fact achieved substantial enforcement from inception to the present. | 


36. Private antitrust claimants and their attorneys are considered | 


_ to be "private attorneys general" for the enforcement of the mation's antitrust 


| 
| 
' 


~13- | 
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laws; however, no federal financing is available to assist these private 


| attorneys general in the performnce of their quasi-public duties. . 


37. Most businesses and cepeteee are suffering damages as a 
result of antitnist law violations. For example, approximately 8-10,000,000 
| persons each year pay overcharges on new-car purchas.s amounting to $200 to - 
_ $1,000 on each newcar purchase, in most instances. The Nabcor Action was 
: brought to correct this situation, | 


38, Virtually all of the businesses and consumers suffering such 
y damages from antitrust law violations cannot afford to enforce their rights 
| under the antitrust laws and, as a result, they are prevented from obtaining 
| justice, | These same persons have been paying taxes for the governmental 
| getecenes a ah laws, but have seen very little in results. These same 
| people are to be solicited by plaintiff and his clients for the financing 
needed to enforce the antitrust laws, in the event the substantial legal 
: problems are resolved satisfactorily by this court. 


39, Because of the financial inability of private persons to 
* enforce the nation's antitrust laws, various public evils have developad, 
' including the following: 


(a) Competition has decreased substantially in most industries, 
together with opportumities for persons without substantial | 
amounts of capital; 


(b) Monopolies have been permitted to form and grow radically in 
size and importance in our economy; 


Consumers nave been overcharged many billions of dollars in 
the form of higher prices and lowr quality of goods and 
services, which has resulted in needless inflation and 
the cevelopment of "consumerism" which tends to limit 
opportunities for small businesses to an even further extent; 
higher prices for oil and oil products have resulted as well; 


{ 
‘ 
' 
1 


at4~ 
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The free-enterprise system has come to a virtual halt, which 
becomes a substantial threat to the existing political 
system in the United States; 


Small businesses and their owners have lost many billions of 
dollars in profits to the monopolies, which has resulted 
‘in an illegal, upmrd redistribution of wealth, unrelated 
to acozptable competitive factors; 
Only the rich have the financial capacity to enforce the 


antitrust laws, and they are the very persons who 
least apt to do so; and i 


Persons injured by persons violating the nation's antitrust laws 
are deprived of their (i) right to petition the court for 
a redress of their grievances; (ii) right to a fair and 
speedy trial; and (iii) right to alienate or sell ‘ne 
property interest they possess in the antitrust claims 
they possess in lieu of a profitable business, even though 
the claims are assignable under law. 


| 

| 

| 

| 

: | 

40. The federal, state and city governmental agencies empmwered 

to enforce the nation's and state's antitrust laws do not have sufficient 
resources to prosecute all apparent substantial violations of these laws, 

| because of insufficient funding and because of other political considerations 

t (such as not. wishing to deter major corporations or their officials from making, 


| 
i 


_ substantial campaign contributions). 


41. The amount of money available to governmental agencies to | 
| prosecute alleged antitrust violators (criminally or civilly) is a very sill | 
; fraction of the amomt available to the alleged violators to defend thonzelven. 
: The amount spent in the defense of a single alleged violator has exceeded the 
amount: available to the Justice Department to enforce all of the nation's 

| antitrust laws against all violators thereof for a ubole year. Much less 

\ than this is available to state and local governmental agencies, resulting in 
; virtually non-existent enforcenent programs, 


: 
| 
| 
| 
| 


42. The present degree of enforcement of the nation's —. 
: antitrast laws is so minimal that governmental enforcement of such laws could 
be abolished and all enforcement activ ities carricd out by private attorneys 
| general, with or without federal funding, without any substantial adverse 
impact on the present status of the economy. 


‘43. The public financing of antitrust actions would result ina 
|; Substantially greater level of enforcement of the nation's antitrust laws than . 
the present level of enforcement by governmental officials, and such private ; 
: actions would be of substantia]. assistance to the governmental officials by 
| helping them identify antitrust violations and obtain evidence, all at no cost | 
f to the government enforcers, 


Cambination or Conspiracy in Restraint of Trade 
44, Plaintiff alleges that beginning in 1908 and continuing up to 


and including the date of this amended complaint, defendant The Association of | 


i the Bar of the City of New York and the Co-Conspirators have and now are engaged 
in a continuing unlawful combination or conspiracy unreasonably to restrain or | 
monopolize trade and commerce (i) in the rendering and financing of legal and 
paralegal services for persons with antitrust claims or litigation arising 

: under the nation's antitrust laws; and (ii) in other industries involving high | 
| Concentrations of economic power through the scheme of making legal and para- 

| legal services unavailable to smaller businesses ard new entrants in the 


: industries, in violation of § 1 of the Sherman Antiteust Act (15 0,.8.¢. 6 1), 


45. As part of said unlawful combination or conspiracy and in order 

! ‘ 

| to accamplish the purposes thereof, defendant The Association of the Rar of the; 
' City of New York and one or more of tir Co-Conspirators performed or caused 


, Performance of the following acts: 
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A. Upon informtion and belief, defendant The Association of the 


Bar of the City of New York participate: in the adoption, during 1908, by the 
’ American Bar Association ("ABA") of the original 32 Canons of Professional 
' Ethics, which wore subsequently amended by the addition of Canons 33-47. 


i Canons 13, 34, 42 and 47 prohibited an attorney and his client from selling 


: part of the clients’ antitrust claims and attorneys’ contingent-fee to raise 


money to pay for expenses of the antitrust action. 


B. ‘The 47 Canons are the predecessor to the Code of Professional 
| Responsibility (the "ABA Code") adopted by the ABA House of Delegates on 
| August 12, 1969 to become effective for ABA members on January 1, 1970. 
; Part of the ABA Code consists of a series of Disciplinary Rules ("DR's"), 
i including the following about which plaintiff complains herein: 
2-103 (D) 
2-106 (A) 
2-107 (A) 
3-101 (A) 
3-102 
2~103 
5-103 (B) 
5-107 (C) 
7~109 (C). 
The foregoing Disciplinary Rules prohibit or could be construed to prohibit 
the antitrust litigation financing which plaintiff and his clients scek to 


' obtain, and prohibit the use of expert witnesses on a contingent—fee basis. 


C. Defendant The Association of the Bar of the City of New York 
participated in many of the meetings with the ABA and other Co-Conspirators 
| Pursuant to which the ABA Code was discussed in draft form, including some or 


‘ all of the Disciplinary Rules listed in subparagraph B above. 


D. Acting through its Co-Conspirator members and possibly other 
Co-Conspirators, Co-Conspirator The New York State Bar Association adopted the ' 


47 Canons in 1909 aml the AM Code effective January 1, 1970, including the 
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' Disciplinary Rules listed in subparagraph B above. 


E. Acting through its Co-Conspirator members and vossibly other 

1 Co-Conspirators, defendant The Association of the Bar of the City of New York 
| adopted the 32-47 Canons of the APA during or after 1909, and the ABA Code, 

! subject to reservations not relevant to this action, sanetime during 1969-71, 
|, including the Disciplinary Rules listed in subparagraph B above. 


F. Upon information and belief, defeniant The Association of the 

i Bar of the City of New York, through its Committee on Grievances and Executive 
| Committee, has continually enforced each of the Canons and Disciplinary Rules 
| aS to attorneys practicing in New York City, through numerous disciplinary 
proceedings, same of which were commenced in the Appellate Division of the 
" First or Second Department of the Appellate Division of the Supreme Court of 


the State of New York, ard through the ever-present threat of prosecution. 


G. Defendant The Association of the Bar of the City of New York 
' obtains compensation from the Office of Court Administration of New York State | 
| to reimburse the bar association for its costs incurred in running its 


 Grlevance Comittee. 


H. Upon information and belief, the Appellate Divisions of the 
| New York Supreme Court for the First and Second Departments have consistently 
: upheld the Canons ami Disciplinary Rules, and as a result all attorneys in 
i the Eastern and Southern Districts of New York are threatened with disbarment, 


“ suspension or censure if they should violate any of the Disciplimary Rules. 
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46. Plaintiff ami his clients have suffered damages amounting to 
ir many millions of dollars, .at a minimm, as a result of the conspiratorial 
| adoption of the Disciplinary Rules which prohibit the contemplated financing 
| of antitrust litigation and use of expert witnesses on a contingent-fee basis 
, in such antitrust litigation. Plaintiff seoks in damages the minimum amount 
, needed to qualify for a trial by jury, but plaintiff waives any other damages 
“ and any award for legal fees. 


COUNT 2 
(Denial of Civil Rights) 
————— 

47, The jurisdiction of this court to hear count 2 of this amended 
complaint, against defendants, THE ASSOCIATION OF THE RAR OF THE CITY OF NEY 
YORK; SUPREME COURT, APPELLATE DIVISION, FIP ° DEPARTMENT; SUPREME COURT, 
APPELLATE DIVISION, SECOND DEPARTMENT and ATTORNEY GENERAL OF NEW YORK STATE, 

is based upon the original jurisdiction of this court under § 1343 of the 

\ Judicial Code (28 U.S.C. § 1343) to hear an action to “redress the deprivation, 

: under color of any State law, statute, ordinance, regulation, custom or usage" | 
of the State of Nav York "of any right, privilege or inmmity secured by the | 

! Constitution of the United States or by any Act of Congress providing for comma 

rights of citizens or of all persons within the jurisdiction of the United | 

States", Specifically, count 2 of this amended complaint is brought to redress 

, the deprivation of rights, privileges and immmities secured to plaintiff by thes 


(a) Interstate Commerce Clause, Art. 1, § 8 of the U.S.» 
Constitution; 


(b) Guarantce of a Republican Form of Government, Art. 6, § 4 
of the U.S. Constituticn: ‘ 


| 
j | 
' } 
{ 
| 
i 
} 
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(c) Ist Amendment to the U.S. Constitution - Right to 
Petition the Govermment for a Redress of Grievances, mde 
applicable to the States by the 14th Amendment; 
(a4) 14th Amendment to the U.S. Constitution, § 1 - 
Abridgement of Privileges or Inmmities; 
Deprivation of Property without Cue Process of Law, 
both procedural and substantive; includes 
improper delegation of legislative power and 
illegal restraint upon right of alienation; 
Denial of Equal Protection of Laws; and 
(e) § 1983 of the Civil Rights Act (42 U.S.C. § 1983), providing 


equal rights under state and local law for citizens or 
_ other persons within the jurisdiction of the United States. 


48, Plaintiff repeats and realleges each of the allegations 
contained in qj 1-46 ‘above, and further alleges that defendant The Association | 
_ of the Bar of the City of New York's activities in enforcing the Disciplinary 
| Rules, court rules and provisions of the New York Judiciary Law listed in 
| 9 49 below, which prohibit plaintiff and his client from obtaining financing ! 
for antitrust litigation and use of expert witnesses on a contingent~fee hasis, 
! constitute “state action” in violation of § 1983 of the Civil Rights Act | 
(42 U.S.C. § 1983) by unduly limiting plaintiff's and plaintiff's clients" 
' constitutional rights (identified in 4 47 above), and by depriving them of 


their right to act as a private attorney general to enforce the nation's 


| 
| 
| 
' antitrust laws. nae | 


49, Plaintiff further alleges that the following provisions of the 


f : | 
. New York Judiciary Law and Rules of the four Appellate Divisions of the Supr 


: Court of the State of New York prohibit or appear to prohibit plaintiff and his 
- elients from obtaining the antitrust litigation financing they seek, and 


: prohibit them from using expert witnesses on a contingent-fee basis: 


Provisions of New York Judiciary Law: 


AWMAAMMAAAMN 


750(B). 

i 
Rules of the Four Appellate Divisions of the Supreme Court: | 
First Department: § 603.2, § 603.6 and § 603.18 | 
“Second Department: § 691.2 and § 691.15 | 
Thixd Department: § 800.28 
Fourth Department: § § 1022.17 and § 1022.20. | 


50, Plaintiff futher allejes that defendants Supreme Court, 
; Appellate Division, First Department and Supreme Court, Appellate Division, 
' Second Department are acting illegally and in violation of § 1983 of the 
' Civil Rights Act (42 U.S.C. § 1983) by their enforcement of the Disciplinary 


| Rales, court rules and provisions of the New York Judiciary Law listed in 


| 


51, Defendant Attorney General of New York State is acting 


| 
{ 
| 
| 
| 
| 
» W 45-B and 49 above. 
| 


» illegally and in violation of § 1983 of the Civil Rights Act (42 U.S.C. § 1983): 


| 

| by his enforcenent of the provisions of the New York Judiciary Law listed in | 
| 
!' | 49 above. 


Cc 


2 Plaintiff and his clients have suffered damages amounting to 


‘many millions of dollars, at a minimm, as a result of the illegal enforcement 


oe Ve 
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' Of the Disciplinary Rules, court rules and provisions of the New York 
Judiciary Law by each of the defendants herein, which has prevented plaintiff 
and his clients from obtaining financing for antitrust litigation and fron 

! using expert witnesses on a contingent-fee basis. Plaintiff seeks no damages 
as to this count 2 or award for legal fees. 


COUNT 3 
(Action for a Declaratory Judgment) 
Jurisdiction 
53. Plaintiff repeats and realleges ¥ 47 of this amended complaint 7 
| the basis for jurisdiction of this court to hear count 3 of this amenied 


" camplaint. — 


| 
| 
| 


54. This is an action for a declaratory judgment pursuant to 
» 28 U.S.C. § 2201, for the purpose of determining a question of actual 


controversy between the parties, as hereinafter more fully appears. 


55. Plaintiff repeats and -realleyes each of the allegations 
' contained in {| 1-46 and 48-52 above, 


PRAYER 
WHEREFORN, plaintiff prays: 


1. That the herein alleged conspiracy or combination in restraint 
of trade among defendant The Association of the Bar of the City of New York 
: and Co-Conspirators be adjudged and decreed to be in violation of § 1 of the 
Sherman Antitrust Act (15 U.S.C. § 1). 


‘ 
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2. That the activities of defendants The Association of the Bar of 


the City of New York; Supreme Court, Appellate Division, First Department; 
Supreme Court, Appellate Division, Second Department; and Attorney Gencral 

of New York State be adjudged and decreed to be in violation of § 1983 of the 
| Civil Rights Act (42 U.S.C. § 1983). 


3. That the Disciplinary Rules, court rules and provisions of the 

New York Judiciary Law listed in 1] 45B and 49 above be declared repugnant to | 

the United States Constitution and Amendments thereto, to the extent they 

} purport to prohibit plaintiff and his clients from offering and selling their 

respective interests in antitrust claims to public or private investors for = 

T purpose of obtaining financing of out-of-pocket expenses for the antitrust 

| litigation and prohibit the use of expert witnesses in such litigation on a | 
contingent-fee basis. | | 

4, That each of the defendants, their respective agents, attorneys, | 

officials and employees and all persons combining with or acting in concert wi 

' any of the defendants or under their direction be permanently reatenioel and 

| enjoined from prohibiting plaintiff and his clicnts from offering and selling 

their respective interests in antitrust claims to public or private investors 

for the purpose of obtaining financing of out-of-pocket expenses for the 

i antitrust litigation or from retaining or using expert wit~esses in such 

: litigation on a contingent-fee basis, and from enforcing any Disciplinary Rules 


_ court rulcs or statutes which purport to prohibit any such activities. 


! 
| 
| 
| 
\ 
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5. That the amount of damages plaintiff has sustained by reason 


| Of the unlawful acts of defendant The Association of the Bar of the City of 

i New York as to count 1 of this amended complaint be assessed in an amount 

| equal to the minimum amount required to qualify for a trial by jury, and 
defendant The Association of the Bar of the City of New York be ordered to pay : 
\ plaintiff the amount of such damages. : 


6. That a judgment be granted acainst each of the defendants under 
* 28 U.S.C. § 2201 declaring that DR 7-109C is discriminatory, invalid and 
' ynenforceable. 


7. That plaintiff have such other and further relief as this court 
Jury Demand 


PLEASE TAKE NOTICE that plaintiff DENDS A TRIAL BY JURY as to 


: count 1 of this amended complaint, pursuant to Rule 38(b) of the Federal 


H 
| 
| 

may decm just and equitable. | 
| 
| 
} 
| 
| 


| Rules of Civil Procedure, of all issues triable by right by a 


ff 
Dated: New York, New Yor): lal: Chicas 
: July 4, 1976 tween 


Carl E. Person (moe se 


Office & P.O. Address: 
132 Nassau Street 
New York, New York 10038 


Tel. (212) 349-4616 


Answer of the Aceociation of the Bar of the City of Néw York 
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"UNITED STATES DISTRICT COURT 
| EASTERN DISTRICY OF NEW YORK 


. 


/CARL E. PERSON, 
| j 
f Plaintiff, 


y -against- 
| 


i CIVIL ACTION NO. 
, THE ASSOCIATION OF THE BAR 

" OF THE CITY OF NEW YORK, 75-C-1473 (ERN) 
'| SUPREME COURT, APPELLATE DIVISION, : 

| FIRST DEPARTMENT, 

" SUPREME COURT, APPELLATE DIVISION, ANSWER 

|| SECOND DEPARTMENT, and fe ann 

|, ATTORNEY GENERAL OF NEW YORK STATE, 


Defendants. 


Defendant, The Association of the Bar of the City 
lof New York by White & Case, its attorneys, for its answer 
ito the complaint, upon information and belief: 


1. With respect to paragraph 1 admits that this 


| action purports to be brought pursuant.to ‘he statutes 
\ 


referred to in said paragraph. 
2. Admits that defendant transacts business in 

|) the Eastern District of New. York. 
Admits each allegation of paragraph 3. 
Admits each allegation of paragraph 4. 
Admits each allegation of paragraph 5. 
Admits each allegation of paragraph 6. 
Admits each allegation of paragraph 7. 
Admits that plaintiff purports to sue the 

|| defendants described in paragraphs 5 through 7 of the com- 

|| plaint in their individual capacities and not as governmental 


|officials or as governmental bodies. 
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9. Denies each allegation of paragraph 9. 

10. Denies knowledge or information sufficient 
'to form a belief as to the truth of the allegations of pa 
l graph 6 (sie) [10]. 


{ 1l. penies knowledge or information sufficient 


to form a belief as to the truth of the allegations of para- 


graph 7 (sic) [11]. 


12. Denies knowledge or information sufficient 


to form a belief as to the truth of the allegations of 
paragraph 8 (sic) [12]. 


13. Denies knowledge or information sufficient 


form a belief as to the truth of the allegations of para- 


gee 9 (sic) [13]. 


4 14. penies knowledge or anformation sufficient 

Neo form a belief as tw the truth of the allegations of 

| paragraph 10 (sic) [14]. 

" 15. Denies knowledge or information sufficient 

| form a belief as to the truth of th: allegations of para- 

"graph ae) (820): Ta57. 

| 16. Denies knowledge or jitorention sufficient 
to form a belief as to the truth of the allegations of 

| paragraph 12 (sic) [16]. 

| 17. With respect to paragraph 13 (sic) [17] 

admits that this action is purportedly brought so that 

H phaintife and the Nabcor plaintiffs may seek to offer and 
sell 20% of their respective interests in a three hundred 
million dollar antitrust claim to raise money to pay for 
out-of-pocket expenses to be incurred to bring the Nabcor 
action to a conclusion. 

18. Denies knowledge or information sufficient 


to eS belief as to the truth of the allegations of 


paragraph 14 (sic) [18]. 


\~ 
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19. Denies knowledge or information sufficient 
ito form a belief as to the truth of the allegations of 
iparagraph 15 (sic) [19], except admits that under existing 
New York law and Bar Association Disciplinary Rules it is 
| possible that Public: Equity Corporation and plaintiff 
} could be charged with champerty, maintenance and, as to 
|| Public Equity Corporation, the unauthorized practice of 
law, and that plaintiff could be charged with splitting 


4 eee with a layman. 
| 


20. Denies knowledge or information sufficient 


y*° form a belief as to the truth of the allegations in 


j Paragraph 16 (sic) [20]. 
| 


21. Denies knowledge or information sufficient 
H to form a belief as to the truth of the allegations of 
” paragraph 17 (sic) i}: 
, 22. Admits each allegation of paragraph 18 (sic) 
| (22). 
23. Denies knowledge or information sufficient 
, to form a belief as to the truth of the allegations of 
¢ paragraph Lo (aie): C29) 
24. Denies knowledge or information sufficient 
ll to form a belief as to the truth of the allegations of 


| paragraph 20 (sic) [24]. 


25. Denies knowledge or information sufficient 


to form a belief as to the truth of the allegations of 
| paragraph al. (ei6) (25). 

26. Denies knowledge or information sufficient 
| to form a belief as to the truth of the allegations of 


| Paragraph 22 (sic) [26]. 


| 


AL 
27. Denies knowhedee or information sufficient 
/ 
‘paragraph oe leic) (27). 


to form a belief as to the truth of the secs cides of 


28. Denies knowledge or information sufficient 
“to form a belief as to the sruth of the allegations of 


iparagraph 24 (sic) [28]. 


i 29. Denies knowledge or information sufficient 
to form a belief as to the truth of the allegations of 


|i paragraph 25 (sic) [29].. 
i 30. Denies knowledge or information sufficient 


|to form a belief as to the truth of the allegations of 


pas 26 (Sie) bag). 


31. Denies knowledge or information BuffiGjent 


‘to form a belief as to the truth of the allegations of 
i| A 


paragraph 27 (sic). [31] that Nabcor plaintiffs are unable 


, tO obtain adequate expert testimony in the fields of 


-accounting, franchising, 


lt 
iH 


finances and economics because 
lof their poor financial condition and that Nabcor needs at 
cee 

fh 

‘least two hundred thousand dollars in services by persons 


mo will testify as experts; admits that Disciplinary 


‘Rule 7- 109(c) of defendant The Association of the Bar of 


i 
ic City of New York prohibits plaintiff from using any 
"expert witnesses who are to be paid on the contingent-fee 
baat and dznies all other allegations of this paragraph. 
32. Denies knowledge or information sufficiz:t 

| 


|| to form a belief as to the truth of the allegations of 


paragraph 28 (sic) [32]. 


33. Denies knowledge or infc~mation sufficient 


ii 
ito form a beiief as to the truth of the allegations of 
i \ 
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34. Denies knowledge or information sufficient 
to form a belief as to the eruth of the allegations of 
| paragraph 30 (sic) [34]. 

35. Denies knowledge or ipformation sufficient 
ito form a belief as to the truth of the allegations of 
| pacagraph Si {eic) [35]. 


i 36. Denies knowledge or information sufficient 


i to form a belief as to the truth of the allegations of 
paragraph 32 (sic) -[36], except admits that plaintiff is 
a member of the New York Bar. 


37. penies each allegation contained in paragraph 


| 
H 
FE (sic) [37], except admits that members of the New york 


ne from time to ‘tine; represent siiente in matters re- 
ach to interstate commerce, including representation 
in antitrust, securities, commercial banking and FTC 
matters, and that millions of dollars in legal fees in 
‘ithe aggregate are received by members of the bar. 

| 338. Since the allegations of paragraph 34° (sic) 


[38] state a legal conclusion defendant neither admits nor 


lg@enies said paragraph. 
39. Denies each allegation of paragraph 35 (sic) 
| [39]. 


| co ' 40; Since the allegations of paragraph 36 (sic) 


| (40) state a legal conclusion defendant neither admits nor 


i denies said paragraph, 

41. Denies each allegation of paragraph 37 (sic) 
[41], except denies knowledge or information su“ficient to 
3 belief as to the truth of the allegation that the 
Nabcor Action was brought to correct the situation referre’ 
jto in said paragraph. 


s 
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42. Denies each allegation of paragraph 38 
(sic) [42]. : 
43. Denies each allegation of paragraph 39 
* este) [43]. 
44. Denies each allegation of paragraph 40 


(sic) [44]. 
I 


| 


! paragraph 41 (gic). 145). 


45. Denies knowledge or information sufficient 


ito form a belief as to the truth of the allegations of 


46. ‘Denies each allegation of paragraph 42 
f(sic) [46]. 


47. Denies each allegation of paragraph 43 


(sic) [47]. 
: 48. Denies each allegation of paragraph 44 
[48). 
49. Denies each allegation of paragraph 45 
[49]. 
: 50. Denies bath: Avene tion of ._paragraph 46 
i(sic) [50], except admits that plaintiff seeks in damages 
the mininum amount needed to qualify for a trial by 
Jury and that plaintiff waives all other damages and any 
Jone for legal fees. : 
; 51. Admits that this action purports to be 
“brought pursuant to the statutes referred in said paragraph 47. 
| 52. Defendant repeats and realleges each of its 
‘aouers to the allegatior ontained in paragraphs 1 through 
ve (sic) [1 through 50] and denies the remaining allegations 
leontained in paragraph 48 (sic) [52]. 
| 53. Admits each allegation of paragraph 49 (sic) 
2(53). 
i 
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Fl 54. Denies each allegation of paragraph 50 


| (sic) [54]. 


b "55. Denies each allegation of paragraph 5l 

(sic) {55). 

56. Denies each allegation of paragraph 52 

| (sic) [56], except admits that plaintiff seeks no damages 
es to Count 2 or award for legal fees. 


ty 


i | "AS AND FOR A FIRST DEFENSE 


i 


The complaint fails to state a claim against 
defendant upon which relief can be granted. 


| 
| 
| WHEREFORE, defendant demands judgment dismissing 


“the complaint with costs ana such further relief as the 


court in its discretion may deem proper. 


\ - WHITE & CASE 


i 1 
\! : a ete ee 
: A Member of the Firm 
hi Attorneys for Defendant 
: 14 Wall Street 
New York, New York 10005 
(212) 732-1040 


is 
' October 26, 1975 


Answer of the Association of the Bar 
Plaintiff's Amended Complaint 


UNITED STATES DISTRICT COURT 
| EASTERN DISTRICT OF NEW YORK 


i CARL E. PERSON, 
Plaintiff, ‘ CIVIL ACTION NO. 
-against- : 75 C1473 (JFD) 


: THE ASSOCIATION OF THE BAR 

i OF THE CITY OF NEW YORK, ANSWER OF ASSOCIATION 

| SUPREME COURT, APPELLATE DIVISION, : OF THE BAR: TO PLATN- 

iH FIRST DEPARTMENT, TIFF'S AMENDED COM- 
SUPREME COURT, APPELLATE DIVISION, ¢ PLAINE 

SECOND DEPARTMENT, and | 
ATTORNEY GENERAL OF NEW YORK STATE, rs 


Defendants, 


Defendant, Association of the Bar of the City of 


| New York ("Association of the Bar") by White & Case, its | 
i 


!attorneys, for its answer to the amended complaint, answers 


1. Answering paragraphs 1 through 52 of the 


and avers as follows: | 
| 


| Amended Complaint, including paragraphs 9A through 9E thereof, 
| repeats and realleges each and every answer in paragraphs ] 

| through 56 of its Answer, dated October 28, 1975, as though 

| gully set forth herein. 

: 2. Answering paragraph 53, admits that plaintiff 
"purports to bring this action pursuant to the statutes 

| referred to in said paragraph, otherwise denies the pensiaine: 
allegations therein, 

3. Answering paragraph 54, admits that plaintiff 

| seeks a declaratory judgment pursuant to the statute referred 
‘| to in said paragraph, otherwise denies the remaining allega- 


j tions therein. 
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4. Answering paragraph 55, repeats and realleges 
each and every answer in paragraphs 1 through 50 and 52 


through 56 of its Answer, dated October 28, 1975, as though 


fully set forth herein. 


AS AND FOR A FIRST DEFENSE 
The complaint fails to state a claim against 


defendant upon which relief can be granted. 


AS _AND FOR A SECOND DEFENSE 


The Court lacks subject matter jurisdiction because: 


, Of the absence of a case or controversy. 


WHEREFORE, defendant demands judgment dismissing 
' the amended complaint with costs and such further relief as 


| the Court in its discretion may deem proper. 


WHITE & CASE 


c x le ? oti f ae 
By a 7; plu OCT Ar i 

A Member of the Firm 
Attorneys for Defendant 
Association of #he Bar 
14 Wall Street 
New York, New York 10005 
(212) 732-1040 


| July 15, 1976 


Answer of Defendants Other Than the Association of the Bar 


UILTCD GTATES DISTRICT Court JA 
| SASTERY DISTRICT OF thal YORK 


| we was a eee SNE seenamaaana ca wmman man won 
CARL E. PZRSON, ] 

Plaintiff, : 

‘= against - 

Pi ASSOCIATIO.) OF THE BAR OF TZ EEXXXXXXX 
CITY OF NEW YORKs SUPREME COURT, 75 C 1473 
APPRLLATL DIVISION, PIRST DEPART 
MENT, SUPREME COURT, APPELLATE ANSWER 
DIVISION, SECOND DLPARTNLAT, and 3 
ATTORNEY GENERAL OF NUW YORK STATZ, 


1 
Defendants. 


LOUIS J. LEYHOWITZ, Attorney General of the State of 
New York, appearing hercin as attorney for the defendants 
herein, other than The Avsociation of the Bar of the City of 


New York, answers the complaint herein as follows: 


FIRST: Denies each and every allagation of paragraphs 


Se atl aetna 


1, 7, 8, 46, 47, 48, 50, 51 and 52 of the complaint. 


? 


SECOND: Denies any knowledge OF information sufficient 
to form a belief as to the allegations of paragraphs 3, 9, 
6 (2nd paragraph so numbered), 7? (2nd paragraph so numbered), 
8 (2nd paragraph so numbered), 9 (2nd paragraph so ieeieads.. 
10, 11, 12, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 37, 33, 39, 40, Al, 42, 43, 44, 454, 
45C, 45D, 452, 45P, 45G and 454 of the complaint. 


TUIRD: Denies the allegations of paragraphs 5, 6 and 
49 of tho complaint, excopt refers to the provisions of Article * 
‘of the Constitution of New York and the pertinent provisions of 
the Judiciary Law for a more accurate description of the Appel- 


late Division defendants. 
=" 


\ 
ji 
FOURTII: Denies the allegations of paragraphs 34, 35, 


and 36 except refers to the pertinent federal statutes for their 


exact terms. 


FIFTH: Denies the allegations of paragraph 455 except 
refers to the provisiona of the specified Canonr and Disciplina 


Rules for their exact terns. 


~ 


FOR A PIRST, GCPARATC AND 
COMPLETE DEFENSE, ALLSGLUSs 
SIXTIis The Appellate Division defendants naned as 
bodies in this action do not constitute persons within the 
meaning of the Civil Rights Act, 42 U.S.C. § 1983. 


SEVENTH: The office of the Attorney General as it is 
named in this action, has been and is, contrary to the allega- 
tions of the complaint, affirmatively engaged in the enforcenent 
of state statutes similar to the federal civil rights Act; 
and, as nazed herein, is not a “person” within the meaning of th 
federal Civi’ Rights Act. 


FOR A SECOND, SEPARATE AHD 
COMPLETE DEFENSE, ALLEGLS: 


EIGiTiis This Court lacks jurisdiction over the person 
of the aforesaid defendants. 


FOR A THIRD, SEPARATL Aliv 
COMPLETE DEPENSE, ALLLGLSs 


NINTH: This Court lacks jurisdiction over the subject 


matter of this action. 


FOR A POURTH, SEPARATE AUD 
COMPLETE DEFENSE, ALLEGLS: 


TENTH: The State of New York, which would be subject 
to ultimate liability for any of the acts alleged to have been 
performed by the aforesaid defendants, is immune from suit here 
and this action is violative of the provisions of the Eleventh 
Amendment to the Constitution of the United States. 

FOR A PIPTil, SEPARATE AND 
COMPLETES DCFENSE, ALLZGLS1 
ELEVENTH: The complaint herein fails to state @ clain 


sufficient to constitute a cause of action. 


WHEREFORE, the complaint herein should be disnissed, 


with costs. 


Dated: New York, wew York 
October 2) » 1975 


Yours, @tc., 


LOUIS J. LEFKOWITZ 

Attorney General of the 
State of New York 

Attorney for Defendants 
Appeltate Division, First Department 
Appellate Division, cvecond Departnen 
and 2 s 

Stfice @ P. O. Address 

Two world Trade Center 

New York, New York 10047 

By 


DANIEL M. COUN 
Assistant Attorney General 
Tol. (212) 488-3446 : 


Answer of Defendants Other Than the Association of the 
Bar to Plaintiff's Amended Complaint 


, UNITED STATES DISTRICT COURT 


EASTERN DISTRICT OF NEW YORK JA 39 


CARL E. PERSON, 
Plaintiff, 
- against - 


* THE ASSOCIATION OF THE BAR OF THE : ANSWER TO AtEND"D 
' CITY OF NEW YORK; SUPREME COURT, " COMPLAINT 

_ APPELLATE DIVISION, FIST DEPART- : 

‘ MENT; SUPREME COURT, APPELLATE 7S C 1473 (JF) 

; DIVISION, SECOND DEPARTMENT; and : 

, ATTOKNEY GENERAL OF Tif) STATE OF 

. NEW YORK, 


Defendants. 


LOUIS J. LEFKOWITZ, Attorney General of the State of 


‘New York, appearing herein as attorney for the defendants 


herein, other than The Association of the Bar of the City of 


; New York, answers the amended complaint as follows: 


FIRST: Answering paragraphs 1 through 52 of the 
amended complaint, repeats and realleges each and every answer 
i in paragraphs First through Fifth of their Answer, dated 


‘October 27, 1975, as though fully set forth herein. 


SECOND: Answering paragraph 53, admits that plaintiff 
,, purports to bring this action pursuant to the statutes referred 
ito in said paragraph, otherwise denies the remaining allegations 


i therein, 


THIRD: Answering paragraph 54, admits that plaintiff 
| seeks a declaratory judgment pursuant to the statute referred 
‘to in said paragraph, otherwise denics the remaining allega- 


\ 
, tions therein. 
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POURTH: Answering Paragraph 55, repeats and realleyes 
niin dS 


each and every anawer in paragraphs 1 through 50 and 52 


oP Aone 1a tions 
through 56 of Sa Answer, dated October 28, 1975, as though 


fully set forth herein. 


AS AND FOR SEPARATE 
AND COMPLETE DEFENSE 


‘TFTH: Repeats and realleges each of Lhe five 
meal I 3 


deLenses set forth in their Answer dated Ostoher 27, 1975. 


WHEREFORE, the ainended complaint should be dismissed, 


With couts:. 


Dated: tics York, New York 
July 19, 1976 


Yours, etc., 


LOUIS J. LEFKO'/ivz 

Attorney General of the 
State of New York 

Attorney for Defendants 
Appellate Division, ist Dept. , 
Appellate Divisior, 2na Dept., 

and Pro Se 

Office & P. 0. Address 

Two World Trade Center 

New York, New York 10047 


By ~ 
1a f Vg 8 
(Piwl) Gan. 
DANIEL M. COHEN 
Assistant Attorney General 
Tel. (212) 486-3446 


Plaintiff's Affidavit in Support of Motion for Leave to 
Amend Complaint and Exhibits A Through C 
UNITID SIATES DISIRICT COURT 
_ EASITRN DISTRICT OF NIW YORK JA 41 


{ 


CARL E. PERSON, 


| 
! 


75 C 1473 =G@CP) 


Plaintiff, PLAINTIFF'S AFFIDAVIT 
Nice asada nnd Silent ental 


~aqainst- 
'| ‘THE ASSOCIATION OF THE BAR 
\} 
Hy OF THE CITY OF NEW YORK, 
. | APPELLATE DIVISION, FIRST DEPARTMENT, 
| SUPRIME COURT, 
» APPELLATE DIVISION, SHOOND DEPARTMENT, 
SUPPE-E COPT, and 
} ATTORNEY GENERAL OF NEW YORK STATE, 
| Defendants. 


| 

| 

STATE OF NEW YORK ) 
th w 2 88.3 


" COUNTY OF NEW YORK) 
Carl E. Person, being duly sworn, deposes and savs: 


1. I am the plaintiff in this action, am fully familiar with all 


the fact 1d all prior proceedings herein, and make this affidavit (i) in 


' Oppos’.. to the motions by defendant The Association of the Bar of the City 


| Of New York ("Bar Association") to vacate plaintiff's Notice of Deposition, 


" Gated November 17, 1975 and by witness Business Roundtable to quash the 
| Subpoena duces tecum served by plaintiff on Business Roundtable; and (ii) in 


‘Support of plaintiff's cross-motion for an order granting leave for plaintiff 


! 
, tO amend his complaint to include Business Rourkitable as a defendant and to 


Ff made certain other amendments, as containad in Schedule 1 


» (Consisting of pages 1, 2, 4,6, 10, 15, 16, 19, 20, 22 and 23 of the 


annexed hereto 
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2. Count 1 of the comlaint alleges a “continuing unlawful 
* Combination or conspiracy unreasonably to restrain or monopolize trade and 
f conrmerce (i) in the rendering and financing of leqal and paralegal services 
| for persons with antitrust claims or litigation arising under the nation's 
’ antitrust laws; and (ii) in other industries involving high concentrations of 
' economic power through the scheme of making legal and paralegal services 
‘ unavailable to smaller businesses and new entrants in the industries, in 
; violation of § 1 of the Sherman Antitrust Act". (4 44, at p. 16.) 


} 


; 3. The complaint alleges that the co-conspirators include "clients 
i of any of the attorneys described in the preceding subparagraph (gq) who give 
encouragement to the attorneys in their efforts to prevent the activities 

! described in subparagraph (e) above for the purpose of making it more difficult 
: if not impossible for small businesses to enforce any of their antitrust 
claims against anv of these clients". (4 9-q, at p. 3.) 

\ 

| 4. Witness Business Roundtable is an organization with a membership 
oe 158 major corporations (see clipping from page 1 of The New York Times of 

: November 16, 1975, a copy of which is annexed hereto as Exhibit A). A list of 
the members of Business Roundtable and the mmbers of its "Policy Camnittee" is 


a 
“set forth as Exhibit B hereto (consisting of pages 613-617 of Part 2= Appendix 


ft 
; for the Hearings before the Subcomnittce on Antitrust and Monopoly, 94th 
; 


i, Congress, ist Session, May-June, 1975). 


5. In count 2 of my complaint, I seck to have this court declare 
unconstitutional various provisions of" the New York Judiciary Law, New York 
. Court rules and disciplinary rules of defeniant fur Muwelation, to the extent 


iithey purport to prohibit my clients and me fran offering and selling our 


Pa, 
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respective interests in the clients’ antitrust clains to public or private 


investors to obtain financing of out-of-pocket expenses for the antitrust 


litigation.’ Also, I claim that the disciplinary rule prohibiting use of 


expert winesses in such litiqation on a continqent-fee basis is unconstitution= 


al. The constitutional argumrts are made in the accompanying memorandum of law! 


Concentration of Wealth 
6. The concentration of wealth in this country is steadily 
increasing, and is already at a dangerously high level. Senator Philip A. 
Hart, Chairman of the Senate Subcommittee on Antitrust and Monopoly (and an 
expert in econonics, politics and government) states that: 


"simplification is necessary if we are to deal effectively 
with our pressing problems, whether they be inflation, 
collective frustration or the balance of payments, For 
a common aspect to all of these problums is the impact of 
monopoly, econamic concentration and competition and the 
degree to which they exist in today's America. 


"What we are talking about is the price we pay for everything 
from homes to safety pins; *he quality of products and service 
for everything from TV sets to auto repairs; the frustrations 
we face in dealing with an impenctrable ‘establishment.’ And 
if, as I believe, a direct correlation exists between econamic 
and political power, we are talking about the very existence and 


“4 


control of our democratic institutions. 


we * * ...(T)here ... (must be) public urdorstanding of the role 
that antitrust policy — desiqnd to control monopoly and 
concentration and to insure competition — must play if we 
are to have any success in dealing with these critical issues, 
In the past few decades the complexity has mde public: 
understanding difficult, 


“* * ® Antitrust Geveloped as a peculiarly American response to 
such power, in particular, the obvious and flagrant abuses of 
economic power whch occurred in the late 1800's. 


“@ * * (T)oday monopoly and its related effects are more complex 
and refined; they are more subtle and difficult to discern, 
They are alsu more dangerous and f ar-reaching. Unfortunately 
as the Populist movorent lost its viqor, a void developed and 
the nation became lethargic and unssterrcd about the 'neow 
monopoly’ and the ‘new monopolis::.' 


"However, in the past few years different — although quicter — 
voices have been questioning the impact of such concentration 
on a democratic and free enterpriso society. They are alarmed 


. a 
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at the rapid momentum responsible for concentration of our 
national assets in a few hands —a handful answerable only to 
themselves. They are distressed at venerable liberal statesmen 
popularizing the view that new technology makes econamic 
Concentration inevitable in the face of the clear evidence that 
it should be taking us dow the road to nore competition and 
less concentration. 


"k * * (These are) ... our most vital national problems." 
(Preface to A Primer on Monopoly and Campetition, by Willard F, 

t Mueller (New York: Randam House, 1970) 

i 


i 
Tie 


7. I have economists and political scientists willing to testify as 
; expert witnesses in this action that economic concentration is so great that 
i our republican form of government in the states is materially threatened by the 
\ resulting transfer of governnental power to the largest corporations. 

8. the May, 1975 edition of Fortune Magazine reports that the 
4 “Fortune 5°5”" companies (the 500 "largest" industrial companies) have a net 


: worth of $309,5°7,418,000 ($309 billion) ang aggregate annual net income of 


‘by the 113 industrial companies from the "Fortune 500" which are members of 


" the Business Roundtable. This is inheard of economic concentration. (The 


if remaining 45 members of the 158-member Business Roundtable are non-industrials, 


1 $44 billion. Approximately 503 of this net worth ($146 billion) is owned 


; Such as utilities.) 


9. The free-enterprise system has been giving way to increased 


: Concentration (and abuse) of wealth and the means of production. Opportunities 
for raising capital to finance new businesses have also declined, together 
with the opportunities for persons without capital to participate in the 

"free-enterprise” system, The flow of Capital into new businesses in 
: competition with he flow of capital into establishod businesses is requlated 


', to a considerable extent through “he National j. « inc OL Securities 


Dealers, Inc., which is a quasi-govermmental orqanization dominated by investment 


whine 
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agents, or represcntatives of the major corporations in this country. Personnel 
| Of the Sedurities and Exchange Conmission fail to give small businesses 
an cqual opportunity to obtain capital in cagetition with major corporations, 
i and such SIC personnel (who often seek employment with major corporations 
‘ or law firms representing major corporations) tend to apply the securities 


., acts in favor cf the major corporations, at the expense and to the detriment 


' of smaller campanies. 


10. The econamic phenomenon now extant — of substantial 

Ff increases in prices during a period of substantial eccreases in demand 

; a products and services — results to a great excent fran monopolistic 
j force in violation of various antitrust laws. These violations are beyond 
ee Capacity of the appropriate government officials to correct, because 
| of the power of the major corporations resulting fran their ownership of 


? large percentage of the nation’s business assets. 


Plaintiff's Problems 


11, I have spent the past 5-1/2 years in major antitrust 


litigation (the Nabcor Action) on vehalf o: persons who, in my own professional 
| : 


f opinion, were substantially injured as a direct result of substantial and 
I 


i repeated violations of the antitrust laws. My experience has proven to me that 
without outside financing, the plaintiffs in such antitrust actions have little 
! or no overall impact as a deterrent to antitrust violators, and such 

! plaintiffs are prevented by the lack of money (caused by the violations) fran 
obtaining any meaningfu oO Y recovery would he too small and too 
late to give any meaningful redress. Accordingly, by stifling antitrust 
‘ plaintiffs through expensive litigation which t & cannot afford 


, because of 
ee Se 


i the Violavions, the national policy of private antitrust law enforcement is 
‘ 


~5- 
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virtually meaningless. This action was been brough* by me to mike private 
enforcement of the antitrust laws more effective, by giving private antitrust 
| plaintiffs an Opportunity to obtain capital on a competitive basis to enforce 
; their alleqad antitrust clains. himough my antitrust litigation (such as in 

the Nabcor Action and this action) I consider that I an expressing myself 
politically on issues of the utmost concern to the nation, and as such that I 


| 
am entitled to the First Amendment freedans associated with political activity. 


12, The lack of sufficient funds to purse the Naboor Action has 

. Yesulted in many problems for plaintiff and his clients, such as requiring 

the disbanding of the Nabcor discount car business, thereby preventing Nabcor 
from keeping key witnesses in continued sistmeetitey Instead, most of the witnesses 
! have lert Naboor (except the founders) and. some ot them have taken positions. 
| with franchisees of General Motors or Ford ard, accordingly, are not 

f interested in testifying. The lack of funds has also prevented Nabcor from 

| keene its records together, thereby preventing Nabcor from proving the full 
iextent of its damages. Through non-payment of rent and insufficient funds to 

; preserve or ransome vast quantities of records, Nabeor had to part with control 
| of material financial and other records. Also, Nabcor has insufficient funds 
to hire needed expert witnesses (including accounting firms, economists and 

| rancise experts) or to pay the expenses for witnesses to came to trial to 

| testify. Nabcor would not be able to Pay an estimated $100,000 to purchase 


i @ transcript of the anticipated 2-3 month trial, if the event it obtained an 


adverse judgment in the trial court. The founders of Nabcor are unable to 


; devote substantial time to marshalling evidence and locating witnesses because 
! ‘ae their need to obtain employment to pay for hasic necessities of life, Also, 


‘the lack of funds has prevented Nabeor fran m:kimy nowled appeals (such as from 
f 
: the denial of a preliminary injunction motion). Thus, the lack of funds has 


oe ~6- 


I 
aa) 
1 


‘ ’ 


Sse JA 47 
, prevented plaintiff and his clients in the Nabcor Action from obtaining 


; Meaningful access to the courts and has thereby prevented them fran expressing | 


; themselves politically in this area of utmst important to them amd the country. 
! 


i This lack of funds has in fact prevented plaintiff and his clients from 
" 
| exercising their First Amendment freedom of speech and assembly, and has 
f prevented them from obtaining (throug.1 discovery and investigations) the 
H 
' information needed relating to the alleged conspiracy and monopoly, thereby 
x preventing such information fran being made available to the public as well. 
Business Roundtable 
13. Even though many antitrust plaintiffs and their counsel are 
effectively prevented from enforcing their claims, the opportunities for 
| major campanies to prevent antitrust enforcement and stronger antitrust 
a 
1 
' 
their respective Presidents have formed an organization called Business 
Foundtable, located at 888 17th Street, N.W., Washington, D.C. (See Exhibit 
| 
| 


 & list which was to be treated with the "utnost confidentiality" according 


legislation are not similarly curtailed. The largest 158 corporations and 


B hereto for a list as of June 16, 1975 of members of the Business Roundtable, 
1 
|| to Executive Director hn Post, until it was published against the wishes - 


| Improvements Act of 1975 before the Senate Judiciary Committee's Subcommittee 
i 


1 ON Antitrust and Monopoly, 94th Congress, Ist Session, during May 7 and 


f of the Business Roundtable at pp. 613-617 of the Hearings on the Antitrust 
! 


| June 3, 4, and 12, 1975. Page 614 states that Roger M. Blough, Esq. of 


| Messrs. White & Case (counsel to the Bar Association in this action) is 


x 
I the counsel to Business Roundtable. 


Page 258 of the 1971 Year Book of defendant. her Association shows that 
Messrs. Wnite & Case contributed (as of July 1, 1971) $25,000 or more to 
defendant Bar Association. Only 29 other law firms in the country, 
according to the Year Book, made a similar contribution. Also, the late | 
Orison S. Marden, Esq., a member of thite & Case, was president of the Bar 
Association (1960-2), NYS (1964-5) and ARA (1966-7). Pe 767-8B, Martindale's: 


a. JA 48 
14, The existence of the Business Rounitable became known to the 


general public through a recent front-page article in the New York Tines on 
oan canine ee, 
: Sunday, November 16, 1975 (a Copy of which is annexed hereto as Exhibit A). 


OWS $ 


F 
. Ace reporter Eileen Shanahan of The New York Times reported in part as foll 
: Sea aaa aon snc anya . 


“ANTITRUST BILL STOPPED BY A BUSINESS LOBBY 


“Top Executives United in Now Group to Block 
Plan for Suing a Company 


"Washington, Nov. 15 —A carefully organized lobbying effort, 
chiefly directed by a little-known organization vhose members 
are all giant corporations, has succeeded in killing a proposed 
maior amendment to the antitrust laws. Similar efforts against 
Other legislation are in process and planned, *** 


“The Business Roundtable has an annual budact of ‘around $1.5 
million, ' according to its executive director, John Post, 
although most expenses of its lobbying campaic 

individual companies who send their exec 
to talk to members of Congress. 


"The money to mm the Roundtable canes fran the corporate 
members' dues, which range fram $2,500 to $35,000 a year,* 
depending on the size of the Company, according to Mr. Post, 


"The legislation killed 10 days ago by the lobbying of Business 

'. Roundtable members, together with the efforts of a few non- 
Member corporations, would have given the attorneys general 
of the 50 states authority to sue violators of antitzust law 
on behalf of their state and to collect money damages, * * * 


"An unusual aspect of the Roundtable's successful lobbying against: 
‘this bill is that the measure was killed in the House Rules 
Committee, after its corporate opponents had succeeded in having 
the measure amended, but not in stopping it, in the House 
‘Judiciary Committee. 


"Aware of Business Lobby 


"Members of the Rules Committee on both sides of the issue agree 
that it was business lobbying that killed the bill and they also 
Say they were avare of the Business Roundtable as the major 
orchestrator of the lobbying. 


“*The Business Roundtable, that's the name I keep hearing,' said 
Richard Bolling, Democrat of Missouri, one of the three members 
of the 16-man Rules Committee.... * * * 
. LATTES neonates 
i * GM, as the Ist or 2nd largest member of the Iusiness Roundtable, presumably 
; is the Ist or 2nd largest contributor. 


Fi 
oe «Qa 


/ JA : | 
“Mr. Bolling said ho had been approached on the legislation by 
representatives of four or five corporations, among them General | 
Motors Corporation.... (Emphasis supplied.) | 
inane ee : 
| 


ker 


"Another losbyist whose name was mentioned by many Rules Committee 
members was Arnold mM, Pickering, one of the largest and best-known 
firms. | 
"Mr. Lerman has confirmed that he was retained by the Business 
Roundtable to work for defeat of the antitrust bill, * * * 


“Mr. Lerman also said that he had called a number of chief counsels 
of companies that are Roundtable members ‘and told them there was | 
a very serious pro>dloem and they ought to be concerned and doing 
somthing about it,' 


“Lawyers Did Main Work 


“These "house counsels' — lawyers who are on the payrolls of 
Business Roundtable companies — carried the main burden of the 
Successful effort to defeat the antitrust bill, according to Mr, 
Post. * * * 


“Ordinarily, it is the corporate presidents or board chairmen who 
lobby for the Business Roundtable lobbying, Mr. Post said..., **% 
"The businesses that fought the legislation principally arqued that, 
if it were enacted, politically ambitious state attorneys general 
would file lawsuits that could cost canpanies millions — in some 
Cases, SO much money that the Company might have to go out of 
business, * * * 


“Advocates of the legislation argued that only the fear of 
potentially large damage awards would provide an effective 
deterrent to various types of illegal collusion among businesses, 


"The lobbying effort on this antitrust bill was organized within 
the Roundtable by an antitrust group that was created early this 
year. It is headed by Robert s, Hatfield, chairman of the board 
of Continental Can Company, Inc. 


"Businessmen 'Concerned' 


“Mr. Post Said that the special antitrust group had been set up 
because Roundtable members ‘were getting concerned about the 


attacks on “econanic concentration,"' 


"This is the phrase used by those who feel that too few corporations | 
control too much of the production in a given industry or the 
economy as a whole, : | 


JA 50 
"Members of the Roundtable, according to Mr. Post, are concerned 
about a large number of proposals for amending the antitrust laws 
that are pending before the Senate Antitrust Subcommittee and 
they are already working to modify or defeat them, 

' "He said the business executives were also concerned ... about 
investigations by the Federal Trade Camission into alleged 
excessive ‘concentration’ of econamic power in a number of 
industrics. 


“The whole theme of the Business Roundtable is to get the chief 
executive of the companies involved,' Mr. Post said. 

{ 
"Thus, when the recent antitrust bill came to Mr. Post's attention, 
While it was still in the Judiciary Cormittee, he told every 
member of the Roundtable about the bill, its probable dangers, 
and the desirability of a lobbying effort against it. 


"Mr. Lerman said that he thought the great value of the Business 
Roundtable was that 'it provides a way by which the company 
executives can exchange information and views and communicate 
throughout the business cammunity in a broader way than they have 
before.’ * * * 


"Mr. Post was responsive to most questions about the Roundtable's 
activities, but was reluctant to say what legislation outside 

the antitrust area the organization might now be involved in. 

When pressed, he did Say that he thought the Roundtable had helped 
to reduce the vote by which Congress recently passed legislation 
creating a Consumer Protection Agency. The victory margin was 
narrow enough to make it unlikely that the bill could be passed 
over President Ford's expected veto, * * * 


: "In addition to its legislative activities, the Business Roundtable 
also finances litigation on behalf of small and middle-sized 


campanies, when the Roundtable thinks the litigation has potential 
importance to other companies, Mr. Post said." 


The Relevance of Business Roundtable Activities 
reap ee i a an 
15. The above-described activities of Business Roundtable are 


f extremely relevant in this action for various reasons, including the following: 


(a) The problem of plaintiff and his clients theoretically 


Could be cured by legislative relief (to provide some type 


of mandatory financing or requlatory assistance), but any 
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such legislative relief would be political and, therefore, 


could not be obtained through judicial intervention; and 


Oe ween samen aes. e Tt 


the activities of Business Roundtable could be expected to 


prevent the passage of any remedial legislative proposals; 


(b) Under the federal and state antitrust laws, any assistance 


to private persons with antitrust claims cannot be obtained : 

! as a matter of right. Enforcement of these laws by the , 

i Justice Department, Federal Trade Conmission and appropriate 
State authorities (such as defendant Attorney General of New 
York State) is purely discretionary, which discretion is often 
exercised on a political basis, None of these agencies 
Provided any meaningful relief to plaintiff or his clients 
after repeated requests for relief, even though the Justice 
Department advised my clients they had enough to establish | 
civil liability; after several years we are still waiting 

for the New York State Attorney General to respond. Donald I. 


| 


\ 

; Baker, Chief, Evaluation Section, Antitrust Division, Department 
i : Of Justice, during his June 6, '969 address on “The Role of Prid 
vate Actions in Antitrust Enforcement" before the Institute of 
it Continuing Legal Education, University of Michigan, said: 


“The Antitrust Division has limited resources to 
| meets its sweeping responsibility in a growing 
economy. We need help, 


| different from that of any ‘private attorney 
general’, We are charged with the responsibility 
| i of enforcing the antitrust law and promoting 
ly competition across the hroad range of the 
i Our role is not only to bring lawsuits, but to 
- i persuade private industry to act voluntaril ina 
procompetitive manner. This makes it particularly 
: important that we select cases and utilize theories 
designed to promote competition, * * * 


| "The Government's perspective is necessarily 


ee 
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"The private plaintiff imust necessarily, be concerned 
principally with his o.n situation. The plaintiff's 
lawyer is an advocate entitled to argue any theory 
Which he thinks will win the case — regardless 
of whether it is likcly to be procaompetitive in 
its broader application. The plaintiff's cm 
financial loss must be the major consideration in 
dcciding to bring suit. * * * In sun, the private 
plaintiff's approach to antitrust enforcement is 
likely to be quite different from the Government's 
in many areas. In diversity, one hopes for strength 


“The private action makes at least two basic 
contributions to over-all antitrust enforcement. 
First, it provides a stroenq financial deterrent 
to horizontal price fixing and other hard-core 
r se offenses, Saco nrivate actions have 

provided a direct form of relicf for many largely 
private types of disputes where the goverment 

_ agencies have not acted.... * * * 

"The availability of this effoctive private remedy 
against price fixing is extrancly inportant to 
over-all antitrust enforcement. Price fixing is a 
continuing danager and it can have very serious 
economic effects. Measured in these terms, the 
Government's remedies are nodest at best. * * * 


"x * * To summarize, the Antitrust Division will no 
Goubt continue to spend a very substantial 
proportion of its resources on suspected price 
fixing, but we shall have to continue to look to 
the private plaintiff for an additional strong 
deterrent. * 


“I mentioned a second important aspect of private. 
antitrust enforcament: it offers relief where the 
Government will not or cannot take action. This 
situation often reflects the shortage of available 
Government enforcement resources. Thus, we are 
often obliged to leave largely private disputes 
to the parties themselves — for example, in the 
fields of franchising and distribution. * * * 
eeewe should benefit from the Supreme Court's 
1968 Perma Life Muffler decision. ... said the 
Court, ‘the purposes of the antitrust laws are 
best served by insuring that the private action 
Will be an ever-present threat to deter anyone 
contemplating behavior in violation of the 
antitrust laws.’ * * * 


sO © © 003 Go, Ercan tic: G: “tes, write anieus 
aesclving important 
questions of antitrust policy. Normally, this 
is done only in the Supreme Court, and the activity 
is under. the control of thz Solicitor General. 
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(Foot: i>: “The Government has not ‘participated 
as an. ‘5 in lower court proceedings for a 
varirl*: casons — including limitations on 
avalli'sl.. »csourees,") 


lee Loevinger, former Assistant Attorney General in Charge 


of the Antitrust Division wrote in a law review article, 
¥ 

"Private Action — ie Strongest Pillar of Antitrust", 

Vol. 111, No. 2 An: itrust Bulletin Mar.-Apr. 1968: 


“But I showkd! like to urge ... upon the Congress 
eos the arent importance of careful and competent 
study of this entire field. I submit that the 
problens with which the antitrust laws are 
concerned —- the problems of the distribution of 
power within society — are socond only to the 
questions of survival in the face of threats of 
nuclear weapons in importance for our generation. 


tI aM 


"As between enforcement by government agencies and 

by private parties, there are a number of reasons 

to believe that action by private parties is both 
more desirabie and more effective. First, private 
action automatically puts a host of interested and 
well informed persons in the enforcement force. it 
would take a vast bureaucratic army Of government 
agents to begin tO equal the effectiveness of 
interested private parties in policing the 

antitrust laws. One former Assistant Attorney 
General in charge of the Antitrust Division testified 
that lacking the enforcement aid of private suits | 
the division would require an appropriation of at | 
least four times as qreat as it normally receives in! 
order to achieve equal enforcement. My own guess 

is that even a quadruple appropriation for the 
Anti-cust Division would not equal the enforcement 
effectiveness of private action, * * * 


"Second, and perhaps most important, the burden of 
antitrust litigation is so great that private parties 
, are often unable or unwilling to undertake such 
lawsuits reqardless of the violations involved or the 
injurics suffered. Congress and the country have | 
heard many articulate spokesman for antitrust 
defendants cc..lain because of the heavy burden 

of defending an antitrust prosccution, because of 

the mss of evidence involved, the length of trial, 
the canplexity of the issues, and the time required 
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of the businessmen involved. But it should be 
apparent that this burden is even greater for a 
plaintit£ in such a case than for the defendant. 

is greater for the plaintiff because the plaintiff 
has the burden of proof, the burden of discovering 
amd presenting evidence — amd evidence which is 
usually in the possession of the defendants — ard 
the burden of initiating and going forward with 

the case which the defendant is later called upon to 
answer, When the plaintiff is the government, this | 
burden is an obstacle only within the limits of the | 
current departmental budget. But when the plaintifé | 
is a private party the situation is quite different. | 
As a practical matter, a business victim of antitrust 
violation cannot undertake any action for vindication 
of his rights unless he is willing and able to wait | 
at least tvo or three years — amd often longer — 
for the decision of his case, is able to advance at lea 
several thousand dollars in probable costs of 
preparing ari presenting his case, and is 

prepared to withstand the social and econanic 
pressures and the threat of reprisal and retaliation) 
that not infrequently are the lot of the antitrust | 
plaintiff. 


“* * * ...the Supreme Court has recognized that 

Congress sought to favor the private antitrust 

litigant. Nevertheless, many courts have an | 
attitude of definite hostility to private antitrust | 
suits; and the decisions are stricter in their | 
interpretation of the Jaws and more rigorous in | 
this requirements of proof in private suits than in | 
government actions under the antitrust laws. | 


“* * * The necessity of utilizing the discovery 
procedures to secure evidence and the necessity to | 
be prepared to meet the defensive use of such procedures 
if employed ‘to create financial hurdles for the plaintif 
require that a small business victim of antitrust 
violation have at least several thousand dollars 
available for out-of-pocket expenses — not 
including legal fees — before undertaking private 
legal action. * * * 


“Reference is scmetimes made to the possibility of 
abuse of the right of private action under the 
antitrust laws. * * * However, in the antitrust 
field, the obstacles to private action are so great, | 
“the legal skill and effort required for successful 
prosecution of an action is so demandina, and the 
defenses ordinarily available to defendants are s | 
formidable that the possibility of abuses of the right 
of action or of unjustified suits is reduced to a 
| 
| 


. 
| 
| 
| 
| 
| 
e 
| 


minimum, In this connection it should be pointed 
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out f° :t plaintiffs have ultimately prevailed in 
only .. winerity of the cases filed and in an 
asto’ “:!y maq]l number of total cases under the 
antitis:.t laws. However, an examination of the 
cases convinces me that this is due rore to the 
difficulcy of obtaining evidence and the attitude 
of th: courts than it is to the groundless filing 
of clains without merit. In any event, the 
actual record of the courts in this field proves 
that an antitrust defendant need have little fear 
of unjustificd recovery against him. 


"If, as his heen suggested, private action is the .ost 
import: ic pillar of antitrust enforcement but the § | 
diffiew tics and areata of such action seriously | 
handic. © sall business victim of predatory | 
practicus fran etre tag relief, the question arises: 
What Could Congress do to aid small business in 
securing cffective remedies against antitrust 
violations? * * * 


"* * * ....it is paradoxical that at the present 

time suits prosecuted by the government largely 

on the basis of illegai injury to small private 
business are often disposed of without hearing or 
considering the viewpoint of the business victims. 
Further even when protective decrees are entercd 

for the bonefit of such small business victims, 

they are dependent upon the favor or the resources 
of the Department of Justice to see that the decre es | 
are enforced, and under prevailing law are imabie to! 
ask the court directly for enforcement of the | 
decrees for their,own protection. Too often, cho 
goverrment is busy with new suits, is limited in its! 
resources, or regards its mission as the 
eaccamplishment of broader objectives than the 
protection of a single injured small business, and 
so the decrees simply -:e not enforced and do mt 
achieve their purpose. * * * 


"Twelfth, the right to recover treble damages for 
injuries suffered as the result of antitrust 
violations should be preserved against all attempts 
to weaken or amend it. This right has been inherited 


from the cammon law, antedating even our Constitution, 
kkk 


* * * ...I respectfully submit that this subject 
‘matter is one of great national importance....” 


(c) 


aon 


Private enfore:.i' of the antitrust laws is a victim's means 


‘not only of olbuiinis.y recovery, but of acting as a private 


attorney general anu assistina in a political act of determining 


how the woalth of the country is to be allocated. This is 


a substantial and effective means of political exmression for 


plaintiff and his clients with antitrust claims. 


Plaintiff is attor:cy for his clients in an antitrust acticn 
(the Nabcor Acticn) brought against 63 named defendants, 
including General Motors Corporation, General Motors 

Acceptance Corporation, Ford Motor Campany, Chrysler Corporation 
and First National City Bank. Each of these defendants is a 


member of the Busincss Roundtable (GAC as a subsidiary of G1). 


‘Also named as defendants in the Nebcor Action are James M, 


Roche, former President and Board Chairman of G4; Frederic SG. 
Donner, former President and Board Chairman of GM; Semon E, 
Knudsen, former official of GM; Henry Ford, II and Lee lacocea 


President of Ford Motor Campany. The activities of these 


Roundtable may be considered "political", including their: 
attempts to defeat antitrust actions brought against then or 
other major corporations. In fact, the Business Roundtable is 
even financing the defense of actions against non=-member+ 
deemed of major importance to the 158 members. It can be 
assumed that this includes the defense of antitrust actions, 
because of the primiry interest of the Business Roundtable in 
preventing enactment of rencdial antitrust legislation; also, 


GM (acting on behalf of the other Nabcor defendants, including 
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other muybers of ''1: Pusiness Roundtable) is engaging in 
excessive litiest‘sn nractices which, if such practices are 
used repeatedly in other antitrust litigation involving Gi 
or its counsel, could he considered illegal under the Supreme 
Court's decision in California Motor Transport v. Trucking 
Unlimited, 404 U.S. 508 (1972) = see pp. 20-23 of the 
accompanying momorandum of law. Ascordingly, the activities 
of the Business Pox ttavle and its 158 members with respect to 
the defeat of antitrust legislation and enforcement is consider= 
ed by Be 1icss Roundtable to be political activity, protected 
by the Ist Amendment, arguably, as a means of political expression 


for the 158 corporate members and their respective Presidents, 


These 158 corporations have assets well : ceeding 50% of the 
net assets of the 500 largest industrial campanies in the 
United States (the “fortune 500"), which can be determined by 
comparing the $310,000,000,000 ($310 billion) in net assets of 


the Fortune 500 (p. 228 of Fortune Magazine, May, 1975) with the 
palette hint dade 


$146 billion in net worth of only 113 of the 158 corporations 


(the others are not industrial companies). The Business. Round-= 
table and its mmbers have, realistically, unlimited amounts of 
money (amounting to billions of dollars) through their pooling of 
money, legal and other resources to exercise their ow form of 
political expression, by defeating antitrust legislation and 
litigation against non-members. Thus, these 158 corporations 
are using unlimited amounts of money and business assets in 
exercise of their alleged political rights (freedom of speech 


and freedom of assembly) and in pramoting state action (according 
| 
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to plaintiff's camplaint herein) to restrict plaintiff and his 
clients from exercising their similar rights to obtain 
greater enforcement of “he antitrust laws through favorable 
judicial precedents and monetary judgments. | 

| 
On the other hand, plaintiff and his clients are prevented by 
the state action of which plaintiff complains, and the ee 
to restrain trade (count 1), fram alienating their c. 
interests in the antitrust claims to the extent the proceeds woulu 
be used to exercise this means of political expression by them. 
22 result, plaintiff alleges, is a denial or uue process, 
a denial of equal protection, a denial of the right w freedan 


of speech and the right to assembly, a denial of the right 


{ 
| 
‘to petition the courts and agercies of government for a | 


redress of grievances, and an absidgment of privileges and: 
immnities, among other rights. in fact, plaintiff apparently 
cannot even reduce his 35% contingent-fee interest in the Nabec: 
Actica el sale to a third party when the proceeds are to be 
fined solely to cover out-of=pocket expenses incurred by the 
clients, even though the clients under some instances would be 
legally able to do so. This results fran the statute prohibit - 
ing plaintiff — com “splitting fees" with a layman. 


16. ‘The documents sought by plaintiff through the subpoena duces 
scrved on Business Roundtable are relevant for the following reasons: 
Request to. 1. Documents reflecting the organization and 
( capitalization of Business Roundtable would tend to identify the persons who 


are part of the alleqad conspiracy, the scope of the alleged conspiracy and 


/ 
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: the amount of money and other resources available to defeat antitrust 
: legislation and litigation by unlawful interference and excessive activities 
: intended to achieve an illegal end result of denying plaintiff, his etients 
, and others fran neangeat access to the courts and agencies, 
Request No. 2. List of all members of Business Roundtable would 
| indicate the resources available to the members of the conspiracy and the 
i; identities of tho members of the eee, 
Request No. 3. Documents reflecting receipt of incame or property, 
Which would show whether the Business Roundtable has any financial interest 
; in actions the defense of which is financed by it and any persons who have 
| an interest in the activities of the Business Roundtable other than by 
full membership; also, it would tend to show the basis upon which contributions | 


it 
ay 


. were made, 


Request No. 4. Document reflecting lobbying activit y relating to 


| antitrust bills would show the extent to which this group has engaged in 
Ff 
4 
political activity or excessive political activity relating to the antitrust 


|| field, and would tend to support plaintiff! S view that activities: in the 


Hy field of antitrust are truly political, as well as the amount of money 
i 


and effort spent, 


j Request No. 5. Documents reflecting expenses for the es 
| 


t 
‘activities described in the preceding request would show the amount 
4, 


fae! the Business Roundtable has spent in its political efforts, and would 
i | invite comparison to the amount of money available to plaintiff and his 
clients with respect to the same political activity, to provide a measure for 


# What may be considered "excessive" under th: Culifornia Motor Transport decision, 


i Request No. 6. — showing campaiqn contributions or 


H assistance would show the extent to which the Business Roundtable or its 


,  membors have used their organization to bring combined political and economic 


“ 
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) Pressure upon candidates for office, for the purpose of obtaining their 

‘ desired legislative action with respect to any proposed antitrust legislation, 
|. 

which would support plaintiff's claim of excessive lobbying activities, with 


"an illegal end oe , 


Regucst No. 7. Records relating to the cost of defending or 
prosecuting antitrust litigation would show the difficulties which prevent 
the typical antitrust victim fran obtaining justice, more so when the 

, Setivities of the Business Roundtable and its members in financing the 
oe of a are added to such difficulties, 


Request No. 8. Minutes or notes of Business Roundtable meetings 


i relating to antitrust bills or proposals would tend to show the purpose of the 
Business Roundtable in opposing legislation and the means by which the 
Opposition is mounted, The means themselves may be illegal, at least when’ 

they are excessive, and certainly would involve unrequlated costs which 
should be campared with the plaintiff's inability to alienate his om mroperty | 
(the percentage of his clients’ antitrust claims) to obtain the same type 


i | of lobbying efforts. Also, this would help plaintiff in demonstrating his 


Uys 


I, 


| | the state action about which plaintiff complains. 
4 


Request No. 9. documents relating to any financing of the 


| defense or prosecution of any antitrust litigation by the Business 


| need for the First Anendrent en in comparison to any state interest in 


Roundtable or any of its members would show the futility of plaintiff's efforts ! 
( in bringing antitrust actions seas large canpanies when the defense | 
! ‘is to be financed by Business Roundtable, or any of its members (as is alleged | 
| 


i! to be occurring in the Naboor Action) thereby effectively barring plaintiff 


j oo oe 


f * and his clicnts fran meaningful access to the courts, from obtaining a 
cedress of greivances, and fran exercising their political right to bring 


meritorious antitrust suits. 


Request No. 10. Documents relating to plaintiff, his Nabcor 
} clients, and persons interested in providing financing to the plaintiff and 
) Nabcor plaintiffs would show the extent to which a conspiracy exists in 
preventing plaintifé and his clients fran obtaining relief in the courts, and 
: at the same time in preventing plaintiff and his clients from obtaining 


; Sons money needed to finance the Nabcor action properly. (Annexed as cemisuaces 


; vc hereto is a copy of a letter from Gamett Publications, a wholly-owned 


| subsidiary of which is a defendant in the Naboor Action) to Public Equity 
Corporation in a brazen attempt to interfere with the proposed financing of 
' 


, the Nabcor Action. GM's counsel told plaintiff he was aware of the article 
} in’ Automotive News and presumably he sent a copy of the article to Gannett, 
} with instructions tc contact President Thomas B,. Mechling, in furtherance 
of the Sensitive’ staid in plaintiff's complaint herein.) 
Penaset No. 11. Documents relating to actual or threatened 
; attacks on economic concentration by government, plaintiff or others would 
i show the extent to which the activitine of ‘the Business Roundtable are politi 
: and illegal, and involve an attempt to pool the resources of the largest 
Corporations in the world in a massive combination to defend themselves 
i against government regulation and private antitrust law enforcement, contrary 
' to the intentions of the Congress, courts and U. S. Constitution. 
Request No. 12. By-Laws of the Business Roundtable would tend to 


,, Show the procedures wherehy <ny financing of the defense of antitrust 


oe 
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' litigation against non-members is carried out, as well as other purposes 


: of the Business Roundtable, 


Request No. 13. Handbooks, memoranda, instruction setting forth 
: position descriptions, operating procedures, purposes and objectives of the : 
' 


Business Roundtable would tend to show how any. financing of the defense 

of antitrust suits against non-members is to be carricd out, how much is 

; to be spent, what types of actions are to be so defendad , who is to agree 
on the financing of the defense, and the extent to which the resources 

| O£ the combination can be utilized by —— or non-members, ina 7 
illegal conspiracy to pecwenk government and private antitrust litigants 
from having their day in court. 


Request No. 14. Documents relating to the financial ability or 
| inability of any persons with antitrust claims to enforce their rights my 
‘ae show how much money need be spent by the Business Roundtable to prevent 
Na private litigant from enforcing his rights, and would tend to show how 
, Successful the combination can be in comparison to the amount of money 
oe other assets available to the typical antitrust litigant. This would ew 
|; the combination to detains how much to assess their members, in order to 


“prevent private plaintiffs from obtaining justice in antitrust litigation, 


Request No. 15. Documents ee to the effectiveness of the 
ste Department, Federal Trade Commission or an‘ state Attorney General 
(or similar state official) would have the same purpose as for Request No. 

14 above, on may show the extent to which government officials or agencics 


have been unable or unwilling to enforce the federal and State antitrust laws, 


' 


‘as well as the reasons (including any ee oeriet activities) for any 


AY 


| such imei policy of non-fcasance, 
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Request No. 16. Documents relating to the econamic or political 


: objectives of the Business Roundtable or any of its members would show that 
the antitrust ficld is truly political, and that the objective of the 

Business Roundtable and its members in trying to obtain non-enforcoment of 
|} the antitrust laws would be to obtain greater concentration until the 100% 


, Level is reached, and only 1 corporation remains, 


10, In passing, the affidavit of Daniel M. Cohen, Esq., on behalf 
| of of the defendants other than the Rar Association chew be disregarded as 
conclusory and patently erroncous. It claims that plaintiff is harrassing 
| defendants by the detailed discovery ae and the concanitant burdens, 

lj £inancial and otherwise. First of all, this is my first attempt to obtain any 

|: discovery in the action, which means that the deposition could not be a 

' "harrassment". Also, I would like to point out that the need for this action 
would not have existed if the Attorney General had done his job and investigate 


i 


" written complaints, then talzen appropriate action. Instead, I have heard | 


nothing whatever after spending perhaps 100- 200 hours in preparing materials fo 


submission to the Attorney General. Looking back, I can see a substantial 


needless burden and total waste of time and money, which I can honestly say 
was a harrassment. The time and money would have been mxch better spent on 
the Nabcor Action than attempting to obtain any governmental assistance. ‘The 
: truth is that the discovery is of a non-party witness, Business Roundtable, 
Which involves no burdens whatever on any of the defendants (particularly 

; if they are truly convinced that all of the discovery sought by plaintiff 


| would be irrelevant in any event). 
! 
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Antitrust Bill Stopped 


By a Business Lobby 


Top Executives United in New Raia 
To Block Plan for Suing a auiepicde 


" Mi an 


By EILEEN “SHANAN. AN ° . Pe 
Boecial to The New York Times tia 
WASHINGTON, Nov, 15—Allobbying cam; pains are borne 


‘carefully organized lobbying ef-,by the individual companies 


fort, chiefly directed by ay who send thelr’ executives to 
little-known organization whose|Washington to talk to miem- 
members are all giant corpora-jbers of Congress. | 


“tions, has succeeded in killing| The money to run the 


a proposed major amendment: Roundtable comes from the 
i the ‘antitrust laws. Similar;corporate members’ dues, which 
efforts against other legislation range from’ $2,500 to $35,000 
are if process and planned. la year, depending on the size 

- ‘The organization is the Busi- jof the company, init to. 
ness Roundtable, whose 158|Mr- Post. 

corporate members range, al-| «The legislation killed 10 days 
phabetically, from the Allis— lago by the lobbying of Business 
Chalmers Corporation to Xerox; ‘Roundtable members, together 


’ Corporation. Its members in- with the efforts of a few non- 


clude the three largest automo- ™ ember corporations, would 


bile manufacturers, the three have. given the attorneys general 


‘Yargest banks, seven of the; ‘of ‘the 50 states authority to 


Kew York Times page 1, Col. 2 


largest oil companies, the largest sue ‘viol Nats ofc renwipsriee on 
steel companies, major retailing hehalf of the cliilzens of their 

¢ Ps rs : 
organizations and many orsae and to collect money dam 
the largest utilities, including)“ 

@ 3 thic 

American Telephone and Tele-! Th cease which could 
‘graph Company 'run to many millions of dollars 
‘The Busine if Roundtable ha in some cases, would have been 
- an. annual "Dates: a { Uaeaunt three times the amount of any 
$1.5 milliong’ according to its overcharges that had resulted 
exec aise on director, "ho ony from company actions, such as 


although most e: :enses of its: ‘Continued on Page as, Column 3 


Exhibis A 


Continued Prom Paige a, Col 2 


price-fixing, agreements, that 
‘had been found to he Wer tl, 
The money would have been 
paid back to the pe: sons injurod 
by the illegal actions, insetar as 
they could be identified, andany | 
left-over money would have 


been kept by the state to use 
for valid public purposes related 
to the injury inflicted on the 
State's citizens. 

For ‘example, damages col- 


lected from drug companics 
might have been used to finance 
public health services. 

An unusual aspect of the 
Roundtabie’s successful lobbv- 
ing against this bill is that the 
measure was killed in the House 
Rules Committee, after its cor- 
porate opponents had succeeded 
in having the measure amended, 
but not in stupping it, in the 
House Judiciary Committee. 


Aware of Business Lobby 


Members of the Rules Com- 
mittee on both sides of the 
issue agree that it was busi- 
ness lobbying that killed the 
bill and they also say ‘they 
were aware of tie Business 
Roundtable as the maior or- 
chestrator of the lobbying. 

“The Business Roundtable, 
that’s the name I keep hear- 
ing,” said Richard Bolling, Dem- 
ocrat of Missouri, one of the 
three members of the 16-man 
Rules Committee who voted to 
permit the bill to go before the 
House of Representatives for a 
vote. The majority of the com- 
_|mittee voted to send the bill 
back to the Judiciary Commit- 
tee for further consideration. 
‘| Mr. Bolling said he had been 
approached on the legis!ation 
by representatives of four or 
five corporations, among them, 
General. Moters Corporation 
and Bristol-Myers Company, 
Bristol-Myers, the drug com-? 


pany, is not a member of theine} <<] i 
: ihe had called an 
Business Roundtable. Its chief sallialir cbpand 


lobbyist on the antitrust pil, COURSe!S of companies that are 
was Philip A. Lacovara, q Roundtable members “and told 
lawyer now in- private prac-ithem there was a very serious 
tice here, Earlier, as a member \problem and thev ought to be 
of the staff of the Watergate! concerned and going something 
specia: prosecutor, he argued 

Nixon v. United States—the f 
case- for relcase of President, Lawyers Did Main Work 
Nixon's tapes, before the Su) These ‘house . counsels’— 


preme Court. law 
; ‘lawyers who are on the pay- 
nothe ; : 
Another lobbyist whose name! os of pusiness Roundtable 


was mentioned by many Ruies : 
Committee members was Ar-,CO™MPAA-es—carried the main) 
nold M. Lerman of Wilmer, Ourden ef the successful effort 
Cutler & Pickering, one of the to defcat the antitnist bill, ac- 
largest and best-known firms. ‘cording io Mi Pest. The rea- 
Mr. Lerman has confirmed s-5, bos caidt. was that this 
that he was retained by the lovelatan w - Se ae ard! 
Business Roundtoble to wort: te CE te corporate: 
for defeat of the antitrust! bill. ch =: wit. We Vt were not well 
quwified to discuss it with 


He said: 
“I was kind of an idea puy.imeehers nf Ceancress 
I did the legal analysis so the: Ardinarilv, it is the corporate 
company executives could talk presideats cr board chairmen 
for the Rusiness 


to members of Conaress about who lobhy 
Roundtuble Jeobving, Mr. Post 


the problems with the hill." 
thas sud, often bringing .with them 


Robert £. Yiatfield, chair- 
min of Continental Can 
Company, beaded busi- 
ness groun'’s lobbying 
on the antitrust bill, 
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wr. 


Associated Press 


Philip A, Lacovara lob- 
bied for Bristol-Myers. 
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_ “e-plant manarer from the Stability that allege that some|change information and views'tection. Agency.- The victoryv~ 

oe Coheressiniin's area. price increascs have been ua-tind- communicate throughout! margin: was ‘narrow enough to; . 

{,. “Its much more impressive,” justified; and about investi« ).({NC..bysiness ,community in almake it unlikely that the . bill. 

‘she said, “if the plant manacer licmes ‘as ths Federal Trade Can jl roader way than they havejcould-be passed over President, 

_ can talk adout the jobs that corsa el nike coun ee, a Ford's expected veto, eer 
—_ pongo Bia Yash “concentration” of economic] agiie explained that, previously, Mr. Post said the Roundtable; 

ticular picce of legislature goes P2'¥er in a number of indus-| sonerally received alerts through ne ee 

through.” Hagen their strade associations shea ane wes ot a 
The businesses that fought! “Te whole theme of th ‘ at ot T thejouse, Ways and Means Com-3 


: ; legislation that others in thelm; i 

Z ; AN ti n ant { apt lire m - 
2 rowed Chat ot ween rally ine ahlel Gavtative of the conn | naustey feared hight bd hamme-lten op chore ac ee 
argued that, if it were enacted, Me chief executive of the COM-ltit but. that. there had been | profits Pe ” areees me 


‘ iticall mhitious st at- Panies involved,” Mr. Post sa:d.!;- : ‘ ) 
' an Geert ood as he. ‘This, when the recent aL i eebbareyniimetereggas between! American corporations... 1. - 
suits that could cost companies: *FUst bill come to Mr. Post's Mr. P . } The Roundtable is -“somesi 
‘ millions ~— in some cases, soiattention, while it was still inj Mf. FOSt was responsive to) what” involved in the effort tat 
much mone that the company the judiciary commitice, ro most questions about thejget natural gas prices decons; 
might have to fo out of busi- ‘id every. member of the Noundtable's-activities, but wasitrolled and in environmental: 
“ness at the same time, it. was Rounctuble about the will, its reluctantsto say what legisla-|legislation, he said. a 
argued, ‘the individual citizens probable dangers, and the de-ir- tion: outside’the antitrust areal In addition to its legislative: 
bility of a lobbying eifort)the organization might .now be activities, the Business Round-. 


oe 


of,'a state would eceive eco- abil 
nomically insignificant sums of against it. : |involved“in...When pressed, he/table also finances litigation om: 
moncy, perhaps less than $1 in! Mtr. Lerman said’ that’ he'did says.that.he.»thought thelbehalf of: small and middle-°- 
* "many cases, ;thought the great value of the: Roundtable had helped to re-isized companies, when -the: 
** “Many of the detailed pro-business roundtable was that/:'uce the ‘vote by which: Con-! Roundtable thinks the litigation. 
‘ visions of the bill, such as the'"1l provides a way by whichler-ss: recently passed legisla-jhas potential importance: to: 
. Manner in which the damages the company executives can ex-jtion creating a.Consumer Pro-jother companies, Mr. Post.said'} .. 
“were to be established, were! ie ‘i . . SN ig 
also attacked by the business 
lobbyists. 4 | 
Advocates of the legislation 
. argued that only the fear of 
, potentially large damage 
‘awards would provide an effec- 
tive deterrent to various types: 
of. illegal collusion among} 
.. businesses: 
‘ The lobbying effort -on. this; 
{ antitrust: till was organized by) 
.,an-eantitrust group of the Busi-! 
ness Roundtable, which was 
. Created early this year, It is 
‘headed: by Robert S. Hatfield; 
‘ Chairman: of the board of Con- 
tinetal Can Company, Inc. 


Businessmen ‘Concerned’ 


Mr. Post said thrt the spe- 
/ etal; antitrust. group had been} 
‘ set-up’ because Roundtable} 
" members -.“were petting © con-t 
¥ cemed about the attacks on} 
%. economic concentration." 
‘This is the phrase used by| 
those who fecl that too few| 
scorporations control tco much} 
of the production in a given| 
industry or the economy as a 
whole. 
Members-of the Roundtable, 
according to Mr. Post, are con-|’ 
cerned about. a large- number, 
Of proposals:for amending the} 
antitrust laws that are pendin2: 
|bpfore, the. Senzte - Antitmust; 
$Abcommittee and they are al-! 
Feady working to modify or 
‘defeat them. | 

He said the business execu- , 
tives were also concerned about 1 
a recent surge of talk about es-/ 
tablishing a nation2) economic: 
dalanning agency: about presen- | 
tations now being made to the} 
Councii on Wage and Price 
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Tur Busivess Rovepranne, 

Washinylfen, D.C., July ISD: 

terest and Monopoly of the Com. Hon. Precio AL Tater, Ne as : 6 7 
2, 1975. Charman, Sobeononittee on Antitrust and Monopoly, Jwdiciary Commitice, Wash. 

Jawa inglen, DD 
be essential for the CID ta cite ; pe ye ‘: “are se ! “l on with are lists w — petuagad lo ~ nay so 
re . } wtiape ee we WP ptbe ss sevntoged tables Hoof espe fo yotr peawes “ rhievie 
oid ne OF the testioneey, sont ttn la sath 1, Esen, when be testi on Jue 6. wis, on belelf i, The Business 
- . ‘ Retiodtable befire verne Sats Comroittee iconnection with S. b284. 

’ List A contains the nares of the nied re of the Roundtable’s Policy C'om- 
mittee os iot Mine 16, 197: it inetades now directors clected on that date. (Our 
letterhead’. Jist of Poliew Conrail tee Wemhers is nel up-to-date beeause nv new 
betterheidl ison preparation) Lest Mis a lest of all the member companies of the 
KRenmndltable 

OF course, we have ne Objection to providing vou with there lista, We think 
yeu would spproemite: knew ip, however, that we have always treated List U 
with uti 4 comhdentiobty. We are coneerned that a mitht be used for solicitation 
by others for funds, memberships and other types of support, Only on rare oe- 
casions have we supplied it ta a member wif then on condition Chat it be hindled 
as confidential and used ently an busines «of the Reandtable. We (rust, therefore, 
that you will fin it unneces-ary te publish List Bin the record of the hearings, 
although We peeornize that the deejsion is entirely up te you, 

If vont have any questions about either or both lists, we would be glad to answer 
them, mets 

Sincerely yours, 
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Joun Post, 
Seecutive Director. 
(Enclosure, ] 
“A” List—June 16, 1978, 
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Mr. Jobn 2), Uatper, Chairman, Aluminum Co, of America, 150! Alcon 
Building, Pittsbureh, Pa. 15279, ‘ 
. Cochatrman " 


Mr. Jehn J). deButts, Chairman, Aniericnn Telephone & Telegraph Cai. weet 
195 Broadway, New York, N.Y. 10007, . 
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Cochairman 


Mr. Howard J, Morgens, Chairman, Executive Committees, The. Procter & 
Gamble Co PLO, Box oO, Cincinnati, Ohie 452g) . . 

Mr. Wilham O. Bea rs, Chairman, Krafteo Corp., Kraftea Court, Glenview, 
1. 60025. 

Mr. Frank T. Cary, Chainnian, International Yusiness Machines’ Corp., Old 
Orchard Road, Armonk, N.Y, 10504 ; i 

Mr. Alden W. Chau en, President, Bank of Amerien, Bank of America Center, | 
San Francisco, Calif, 91120 - 

Mr. BoM. de Windt, Chairman, Eaton Corp, 100 Erieview Plaza, Cleveland, 
Ohio 44014, 

Mr. Charles D, Dic key, Jr, Chairinan, Seott Paper Co, Scott Plaza, Philadel- 
phi, Pa, 19115 

Mr. Edward It. Eberle, Chairm n, Public Service Plectrie & Gas Co., $0 Park 
Place, Newark, NJ. 07101 

Mr. Robert 8. Hatticdd, Ch rman, Continental Can Company Ine., 653 Third 
Avenne, New York, NUY. 10017, 

Mr, William AL Hewitt, Chairman, Deere & Co., John Deere Road, Moline, 
Il. 61265. ‘ ; 

Mr. Frederick , Jaicks, Chairman, Inland Steel Co » 30 West Monroe Strect, 
Chicago, IM. 60608 : ih 
Mr. J. KK. Jamie an, Chairman, Exxon Corp., 1251 Avenu 


9 of ‘the Americits, 
New York, N.Y, 10020, ' hes 
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Mr. Reninald TH, Jones, Chairman, Geueral Mlectrie Co., Fairfield, Conn. 0641. i sg gc 
Mr. Robert: Ve Wire, Cleunnan, Westinghouse Electric Corp., Aticonn I] 
Center, Virtshurch, Pa, Lame. ag Armco § 
Mr. Willis BF. Laterte, Chainnan, American [Lome Products Corp., boing Third bi * Agmstee 
Avenue, New York, NoY, 10017, ties Atlantic: 
Mr. Ralph 1 aearus, Chairman, Federated erearant Stores, Inc., 222 West : 3 Babcock 
Seventh Street, Cincinnati, Ohio 45202, isnt" Baak.of 
Mr. Tan KK. MacGregor, Chairman, AMAX tne. Am ux Conter;: Grechwieh,, tie | The Bend 
Conn, 06530. a Bethich 
Mr, Robert T. Malott, ‘Chairman, FMC Corp., 200 East R: undotph Drive, i | so The Boel 
Chicago, UL Gono) ‘ + Boise Cr 
Mr. ©. Peter MeColough, Chairman, Neres Corp, St: eaten: Conn. 06904, hee Borg-Wa 
Mr, Louis Wo Menk, Chairman, Warlington Northern, Inc., 176 East Fifth 42 Burling 
Street, St. Pant, Minn, 55101, f i " Burling 
Mr. Frank Ho Milliken, President, Kennecott Copper Corp., 161 East 42nd a Campbel 
Street, New York, N.Y, 10017, Wid Careline 
Mr. toner Millik en, President, Decring Milliken, Inc., P.O. Box 3167, Spartan- . Carrier-C 
burg, §.C, 20202. . ' 
erowmen Mero Vhonis AL Murphy, Chairman 
Building, Detroit, Mich, 48202, . *% ie a 
Mr. David Vackard, Chairman, Hewlett-Packard Co., 1401 Page Mill Road, Cotorpil 
Polo Alte, Calif. (4803, ‘ ‘ Nes Chamipio 
Mr. Charles J. Diltind, Jr., Chairman, The Goodvear Tire & Rubber Ca., ‘ Chase M 
Vdd Mast Market Street, Akron, Ohio VEGTG ‘ _ Chirysler 
Mr Irving 8. Shapiro, Chairman, U. 1. du Pont de Nemours & Co., Wilmington, ‘ Cincinna 
Del. 19Su9, ; Cities Seg 
Mr. M: ark _ohepherd, Jr., President, Texas Tostruments Inc., P.O, Box 5475 Fig Clark Eq 
_ Dallas, Tex A ene 3 Cleveland 
Mr.’ J. Stanford Smith, Chairman, International Paper Co., 220 East 42nd ‘ ' — Cleveland 
Strect, New York, N.Y. 10017, ‘. The Coes 
Mr. Idgar ™ Sp pecr, Chairman, United States Steel Corp., 600 Grant Street, Mm Columbi: 
Pittsburgh, Pa, 30, gf, Continen| 
. Mr. Gronan "s Stinson, Chairman, National Steel Corp., Grant Building, : Continen 
Pittsburgh, Pa. 14219, ' : Corning 
Mr, O, Pendicton Thomas, Choirman, The B. F, Goodrich Co, 500 South ‘ Crown Z 
Main Street, Alcron, Ohio 41318 


‘clops 
Mr. W. Reid Thon upson, Chairman, Potomac Electrie Power Co. , 1900 Pennsyl- : pies Tad 
vania Avenue, N.W., Washington, ne L000, 


Mr. C. © Tillinghast Je {' airiidi un, ‘Trans World Airlines Ine., 605 ‘Third noe ine 
Avenue, New York, N ¥. 10016, 


: Deere & 
oe Nr. Lynn A, ‘Townsend, Chairman, Chryster Corp. S41 Massachusetts Avenue, sae 


Gateway, 


. General Motors Corp., General Motors 


Decring- 
Detroit, Mich. 48231. : eeanie u 
Mr. R awleiph Warner, Jr, Chairman, Mebil Oit Corp., 150 East 42nd Street, : 


Jow Ch 
New York, N.Y. 10017. Dow C 


: Dresser | 
Mr. F, "Perry Wilson, Chairman Union Carbide Corp., 270 Park Avenue, } Kl uP 
"New York, N.Y. 10017, ; astern 
J. Rubert Wilson, President Roadway EF xpress Inc., 1077 Gorge Boulevard, ‘ Eaton 

Akron, Ohio 44309, El Lilly 

Mr. Arthur M. Wood, @hairman, Sears, Roebuck and Co. kismark 
Department 702, Chie: aco, VU. GOGS4 ‘ ' Exxon € 
moms Nr Walter 1. W ristou, Chairman, First Natiamwal C ity Corp., 399 Park Avenue, Federat 
New York, N.Y. 10022. : iy Firestong 
Counsel : two First Na 
mee Mr. oper M. Hiongh, White & Case, 14 Wall Street, New Y ork, N Y. 10005. : “wae Ford bie 
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Allis-Chalmers C orp., Men &, ‘ay TM Street, Milwaukee, Wis. 53201, 4, we Goncral 

Aluminum Company of AoiricS 


Mens Duidive, Mittshurah, Pa. 15219, et General 
American Can Co. Alingaaes UT Feiler aie, Conn. ORS, Tho B.F. 


American Home Produ’ i et As ainic, Now York, N.Y. $0017, 9 < pes Goodve 
Aimasx Inc., Greenwich “Couns tate i Py : The Gr 
ASARCO Inc., 120 Broadway, 27 i, Tek, N.Y: 10008, eae ! Gulf Oi 


, Sears Tower--- 


LS ES et SO RNY mee eee en emp ebtoe « teste 


¢ 


ey 
JA 69 


raky| American Telephone and Telegraph Co,, 195 Broadway, New York, N. Y. 10007, 
sing’ bpp The Anaconda Co., 29 Broadway, New York, N.¥. 10004, 
Gateway Arizona Vaubhe Service Co., PLO. How beds, Phe senix, Ariz, BAOSG, ; 
. : i Aries Steel Corp... 704 Curtis Street, Middletown, Ohio 43042. 
_ 685 Third Armstronn Cork Co, Lanenster, Pa, 17604 : : 
22 wos Atlantic Richfield Co, 515 South Flower Street, bow Anmcles, Calif. 90071, 
» 222 We: Rabenek and Wileox, It East 42d Street, New York, N.Y. 10047. 
. ich Bank of America, Wank of America Center, San Francisco, Calif, 94120, 
seen WIEN, The Bendix Corp, 10650 Civie Center Drive, Southfield, Mich, 48075, 
iS Bethlehian Steel Corp, TOL Mast Third Street, Wetltehem, Pa. 18016. 
ph Drive. The Bosing Co., P07 Box 8707, Seattle, Wash. OS124, 
i , Boise Cascade Corp,, 1.0. ox 200, Boise, ldabo o370l. 
Sag Borg-Warner € orpy., 200 South Michivan Avenue, Chicane, Mt. GOGO, 
hs mt 
East 42nd 


en a eee 
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Bur ing: ton Industries, Ine., Mex 29207, Greensboro, N.C. 27420, 
Burlington Northern, Inc., 176 Vast Sth Street, St. Poul, Minn. 55101. 
Campbell a yh #., Camden, Nu. O8101, i 
Carolina Power and Licht Co,, Raleizh, N.C. 27602. 
Carrier Corp., Carrier Tower, Syracuse, NOY. 1320) 
Carter Hawley Hale stores, Ine., 600 Seuth Spring Street, Los Angeles, Calif. 
60014, 
© ater pill: uw Tractor Co., 100 NM, Adams Street, Peoria, 1. w! * 
Cortain-Veed Products Corp., P.O, Pox SOU, Vallew Pore .. Pa }9842, ‘ 
Champion International Corp., 777 ‘Chird Avenue, New York, N.Y, 10017;' 
Chase Manhattan »} Chase Manhattan Plaza, Now York, N. Y. 10005, 
w@ Chrysier Corp, PLO. Hox 1919, Detroit, Mich. 48231, 
Cincinuati Gas & Mlectrie Co, ths Main Streeta, Cincinnati . Ohia 45201,- 
Cities Service Co., P.O. Bos 300, Tulsa, Okla, 74102, 
Clark Equipment Co., 824 Mast Dewey Street, Pochanan, Mich, 49107. «+ 
Cleveland-Cliffs Jron Co., Union Comtneree Buildin, Cleveland, Ohio 44101. 
Cleveland Ileetric Hinminating, P.O. Box 5000, & levelund, Ohio 44101, 
The Coca-Cola Co., 0.0, Drawer 17:34, Atlanta, Ga. 50301, ' 
Columbia Gas Sy- tem, 20 Montehanin Read, Wily ington, Del. LOSO7.. 
Continental Can Co, 633 Third Avenue, New York, N.Y. 10017 
Continents! Ol Co. Wiel Ridee Park, Stamford, Conn, 06004, 
Corning Glass Works, Corning. NoY. 14380 ie 
Crown Zellerbach C rp . One Vash Street, San Froneiseo, Calif, 94104, 
Cyclops Corp., 650 Washington Street, Pittsburgh, Pa. 15228 
Dart Industries, Inc., P.O. Box 31a 7, Terminal Annex, Los Angeles, 
90051. ° 
Dayton Power & Licht Co., 25 North Main Street, Dayton, Ohio 45401. 
Deere & Co., Jolin Deere Road, Moline, HL 61265 
Deering Milliken Inc., P.O. Bux S168, Spartanbury, S.C. 20302, ° ‘ 
Vetroit Kdison Cu, 2000 2d Avenue, Detroit, Mich. 418226. 
Dow Chemical Co., Midland, 45640 ; ' 
Dresser Industries, Inc., Repu National Bank Building, Dotlas, Tes. 75221. 
BAT. duPont te Nemours & oe Market Street, Wiliingten, Del, 19898. 
robe eae Kastera Air Lines, 10 Rockefeller Phizs, dew York, N.Y. 10020, 
Roulevard, Eaton Corp., 100 brieview Plaza, Cleveland, Ohio 44114 
Eli Lilly & Cui 740 Sonth Alabama Street, lndionapolis, Ind. 46225. 
Esmark Jne., . Iust Monroe Street, Chicayo, Hh GOGog 
Finxon Corp, 251 Avenue of the Amerieas, New York, N.Y. 10020... 
Federated he selene nt Stores, 222 West 7th Street, Cin ‘innati, Ohiv 45202, 
Firestone Tire & Rubber Co., 1200 Firestone Parkway, Akron, Ohio 44317, 
eo First National City Rank. 399 Park Avenue, New York, N.Y. 10022. 
FMC Corp., 200 East Randolph Drive, Chicogo, I Goant : 
= Ford Motor Co,, The American Road, Desrborn, Mich, 49121. 
GAF Industrics, 140 West 31 Street, New York, N.Y. 10020. 
General Cable Corp., Su0 West Putnam Aver we, Greenwich, Conn. 05830, , 
General Vynamics Corp., Pierre Laca de Center, St. Louis, Mo. 63105. +, 
General Electric Co., Foirficld, Conn, 054211. ‘ ° 
General Foods, Ine., 259 North Street, White Plains, N.Y. 10602, te, 
@ General Milla, Ine., "9200 Wavadta Benny Hevaord, Minnespolis, Minn, 554410, ° 
owe Goncral Motors ey er, 3014 West Grand outer nid, Detroit, Mich. 48202, 
General Tire & Rah her Co., Akron, Ohio 41900 ‘ 
The 2B. Goodrich ( ‘o., 500 Sonth Main Street, Akron, Ohio 44919, a 
. Goodyeor Tire & ovestagee Co. 1144 Ieast Market Street, Akron, Ohio 44316. 
‘Tho Greyhound Pacer ire yhon ind Tow Vhoonix, Atiz, $5077. 
Gulf Oil Corp., Gulf Building, Pittsbu ch Pa, 14230. 
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Gulf States Utilities Co., PLO. Box 2041, Reaumont; Tex, 77704." « 
Halliburton Co., S211 Southhind Center, Dalles, ‘Vex, 75201, 

‘The Hanna Mining Co., 100 berieview Plaza, Cle 2 i Ohio 44114, | 
fl. J. Weinz Co., PLO, Box 57, Pittsturch, Pa. 15230 ‘4 
Iereules, Inc., 110 Market Street, Wilmington: Det. 19899, , Tee 
Hewlett-Packard Co, 1501 Page Mili Road, Pato Alto, Calif, 14304.) 
Hoover Worldwide Corp., North Canton, Ohio 44720. rd 
Ideal Basic Indi-tries, Ine., 821 17th Street, Denver, Calo. 80202. oe ty 
Ingersoll- and Co., Woodetif Lake, Nid: 07072 , 4 ‘* et ¢ 
Inland Steel Co., 40 West Monroe Street, Chicano, TU. cians. oa % Vu 


International Business Machines, Old Orchard toad, Arinonk, “N, Y. 10504, 
International Harvester Corp,, 401 North Michigan Avenue, © hicara, 11. GOG11, 


International Nickel Co, | New York Iiiza, New York, N.Y, 10004, ‘ 
International Paper Ca,, 220 Mast 42d Street, New York, N.Y,! 10017, 
Towu- Minnis Gas &, Eleetrie Co, Davenport, Towa. S2S02, 

Irving Trust Co., One Wall Street, New York, N.Y. 10005 ea 
Johns- Manville Corp., P.O. Box S108, Denver, Colo, 80217 "0 
Kaiser Industries Co rp., 300 Palesode Drive, Oakland, Calif, 91604 
Kennecott Copper Co., 161 Vast 42d Street, New Yorks.N.Y, 10017. 
Koppers Co., Koppers Prvite ling, Pittsburgh, Pa, 14219, 

Kraflteo Corp., Krafteo Court, Glenview ‘ MH. C25, vue 
Libbey-Owens Ford, $1) Madivon Avenne, Toledo, Qhio 43624, ¢ 
MeGraw-Vdisun Co., 333 West River Road, Mlgin, Ti, 60120, * + ee 
R. WT. Macy & Co., 141 West t4th Street, New York, New York, 1001. 
Marcor Inc., P.O. Box H541, Chicage, Hl 60607, . ' . 
3M Co., AM Conte r, St. Paul, Minn. 55101, ; ‘ 

Middle South ee P.O. Hos 61000, Now Orleans, La, 70161, 

Mobile Oil Corp., 150 Bast 42d Street, New York, N.Y, 10017, 

“Monanto Co., §00 Ne rth Lindburgh Boulevard, St, J.ouis, Mo. 63160: 
Nabisco, Inc., 425 Park Avenue, New York, N, % 10022 

NL Tudustrics, Inc., a" Mroudway, New York, N . ¥..10006, f 

National Steel Corp., Grant Building, Vitts burgh, Ha. 1S. 

The Norton Co. Unc New Bond Street, Woreester, Mass.-0161¢, 

Olin Corp. 120 Long Ric Ige oad. Stamford, Conn. 06904, t : 
Owens-Corning Fiberylas c orp., 717 Fifth Avenue, New York,+N, ¥. 10022 


‘ 


Owens-Illinois, Tne., MM: tdison Avenue & Si, Clair Street, Toledo, ‘Ohio 43660. 


Pacifie Gas & Electric C o, 77 Teale Street, San Vraneiseo, Calif, 94106. 
Pacific Power & Light Ca., Public Service Building, Portland, Oreg. 97204, 
J.C. Penney Co., 1301 Avenue of the Americas, New York, N.Y. 10010, 
Pennzoil United Inc, 900 Sonthwest Tower, Houston, Tex. 77002 
Phillips Petroleum: Co., Phitlina Building, Bartlesville, Okla. ae 

PPG Industrics, One Gateway Center, Pittsbureh, Pa. 192: 

Proctor & Gamble Co., P.O, Bow 599, Cincinnatr, Ohie 4520: 

Public Service Co. of Colorads, P.O, Rox 84 0, Denver,-Cola : 

Public Service Indiona, 1000 1: ast Main Str ect, Plainfield d, Ind. JG1GS8. 
Public Service Co, of Okdahor ma, Box 201, Tulsa, Okla. 74102: : 
Public Service Elecrric & Gas, SO Park Pla ce, Newrrk, NU. O7103!> 

* Ralston Purina Co., Chee ie road Square, st. Lonis, Mo. 69102, 

RCA Corp., 30 Rockefeller Plaza, New York, N-Y. 10020 

Republic Steel Corp., Republic Buildins, Cleveland, Ohio 44101. 
Reynolds Metals Co., G601 Broad Street, ichimend, Va, 23229 

R. J. Revnolds Industries, Ine., Winston Salem, N.C, 27102, 

Roadway Mxpress, Ine, 1077 George Boulevard, Akron, Ohio 44199, * 
Rockwell International C torp,, GOO Grant ro Pittshurch, Pa. 15219. 
Rohr Industries, Ine, P.O, ax 87K, Chula Viel 5 Sat 92012, 

Seott Paper Co, Scatt Maza, Vhiladelphia, Py ye 

Sears, Rochuck & Co. Seer Tewer, Departme a “02, c ~s iN. Goes, 
Shell Oj Ce.. P.O), Roy 214 1, Houston, ‘Tex, TF O01, 

SIFCO Industries, Ine., 970 Hast 64th Street, ‘tevoland, Ohio 44103. 

A, O. Sinith Co., oo Wis. G3216 

Southern California Mdison Co., P.O. Bex 800, Agipeingges Calif, 91770, 
Southern Co., Gt Perimeter Contor East, At lanta, Ga, 33036 

Standard Oi) Co. ef Tndisna, 200 ast Handa Iph Drive, Chicago, ll. GOGO) 
Stauffer Chemical Co., Westport, Conn, 06880 ‘i 
Sondstrand ( orp, 7a) Hartison Avenue, Rockford, 1. 61101,' 

TRW Inc., 23554 Muclid Avenue » Cleveland, Ohio 4: CEE: 

Tenneeo, Inc, P.O. Box 2311, Houston, ‘Tex. 77001, 
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Inuann Contarnen Conr., 
' Indianapolis, Ind., June 30, 1975. 
Hon, Pra A. Want, . ee a 

(1.8. Senate, ‘ ‘ 

Weshingten, D.C. f 
My Yuan S sarouw Tarr: T have carefully reviewed the provisions of this 
‘ition and am taking (his oppoertonity to inform you of iny views. 
e's my, * (hat the ex siting hodyv ef antitrust law adequs itely assures the 
ntinued competitive business ¢nvironinent, : \ principle, I might 
riniy believe | au 
posed drastic revisions of certain of the present federal etntutca are 
harsh and parts may prove to be, in fact, anti-competitive, It is 
to me that Government continues to impuse further restriction 
will make our capitalistic «vstem even more, von-competitive 


4 ‘ 
panes * ’ 


add, inv 
The p 
unwarranted, 
inconceivable 
on business whieh 
in world markets, 
L respectfully urge that vou consider the best interests of our country und vote 
against this proposed legislation. : ie Puen 
Sincerely, ea 
Muaxny C, Goopnici, 
lg . President, * 
ne . “i ate alee 
‘ ‘ 
[MATILGRAM] be, 
Ouin Conr., July 9, 1976 
While we in the Olin et tS ip oppose all substantive provisions of S, 1284 
AS WNNeCOssary, We are particulse v concerned with Titles TL and TV, 
- The Justice Department ili ; sa has very stbstauntial investigatory powers, 
both compulsory through prand jury subpoenas and cival sty stigative dem: inda 
and generally through fact-findis ¢ capabilities of itpersonnel, the VOY and other 
Government agencies. Tithe TL world give the Departinent almost unlimited 
rowers Which would serve mostly to Oireaten individual and person \l freedoms, 
here is nothing in our history since the Depa antrnie’ niowas given civil inves tigative 
powers in 1962 to wa addition aul muthert 
Title IV of the parens patria the ix oorim ily 
dace net even pretend to equate anal injury to individuals fa the damages 
sought. A concern whieh violates the antitrust laws, even unintentionally, is 
already faced with very substantial liabilities in the form of fines, and of ‘treble 
damage actions, both individual and elisa, which a State already has tho avility 
to bring if damaced. ‘To require sneha conerrn to face 50 additional actions, 
cach financed with taxypavers money, is sinply to punish the stockholders .of 
that concern rather than the individtals whe may have vielated tha law. +. 
We cornestly urge you to drap any further con-ideration of S, 1284 
Thank you 
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‘ View Preacent ad 
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i> 55 Exchange St. 
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;  Hochester, JY 14614 


Mr. Thomas B. Mechling 

President ' 
Public Equity Corporation 

Box 36] 

Larchmont, New York 10538 


Dear Tom: 


I read in the recent issue af Automotive News an indication that your 

corporation is interested in buying a percent of the litigation now being 
pursued by attorney Carl Pierson. \When you get a change, | would appreciate 
it if you could give me a cali so that i could learn more about your motives 


a i and the background of your decision, 
a ‘4 : a 
oe 4-3 oe 4 
| “Sets "Regards. 
4 oe as 
5°". “¢ 4 :) © 
a S rel we 
ea FL. a te 
Dede ee ig nin ‘Ss 
. A. '* DHMecC;jld Doug!ns /H, McCorkindale : 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


CARL E. PERSON, 
Plaintifé, 
~against- 
75 C 1473 
THE ASSOCIATION CF THE BAR MEMORANDUM 
- OF THE CITY OF NEW YORK, and 
SUPREME COURT, APPELLATE ORDER 
DIVISION, FIRST DEPARTMENT, 
SUPREME COURT, APPELLATE 
DIVISION, SECOND DEPARTMENT, and 
ATICINEY GENERAL OF NEW YORK 


a an a os nn e+ tee a ee ee fe 


Defendants. 
Appearances: 

CARL E. PERSON, Esq., plaintiff pro se 

HALIBURTON FALES, 2d Esq. (Messrs. WHITE & CASE and 
ROBERT H. HAILE, Esq., of Counsel) for The 
Association 

DANIEL M. COHEN, Esq. (LOUIS J. LEFKOWITZ, Esq., 
Attorney General, of Counsel) for defendants 
other than the Bar Association, and for the 


Attorney General under Executive Law, § 7l. 


DOOLING, D.J. 


| 
i . 
l 
1 


Plaintiff has applied for the convening of a three 


judge court (28 U.S.C. § 2281) on the basis that the second } 
count of the complaint challenges on constitutional grounds | 
the validity of certain sections of the Judiciary Law of 

f 


New York as implemented through the rules of the ‘\ppellate 


Divisions and the Lawyer's Code of Professional Responsibility, 


FPP S—SS—3-17-72-—30M—9155 


Broadly, plaintiff, a lawyer, contends that, as implemented. 
and threatened to be applied, the statutes, rules and code 


stifle the prosecution and fair trial of litigation (such 


as antitrust triple damage cases) by making impossible the 


! 
| 
| 
| 
j 
! 


financing of such costly litigation. Plaintiff particularly 
points to the canons of professional conduct that, in 
substance, forbid the transfer for value of shares in the 
rights of action, and forbid the retention of expert 
witnesses whose compensation would be contingent on the 
success of the suit anu would be measured upon the amount 
of the reomvery. 
The complaint names other courts and bar associations, 
bar association members, and clients of such members as 
coconspirators to the extent that they have joined in 
adopting or enforcing laws and rules 
"se. which prohibit clients pursuing 
antitrust claims and/or their attorneys 
working on a contingent-fee basis from 
obtaining the money to pay the liti- 
gation expenses by selling a percentage 
of their respective interests in the 
antitrust claims to private or public 
investors and from employing expert 
witnesses to testify at the trial on 
a contingent-fee basis;" 

Plaintiff as counsel is prosecuting a particular antitrust 


t; 


os 


FRI—SS—3-17-72-—30M—9153 


case which, it is alleged, — become so expensive that the 
plaintiffs in it cannot bear the expense of bringing it to 
trial and retaining experts to testify and to prepare 
necessary accounting, survey, statistical and economic 
studies. Plaintiff alleges that he plans to and would, but 


for the statutes, rules and canons which appear to forbid 


| 
| 
| 
| 
| 
\ 
| 
| 


it, seek investors, by private or public offering, whose 


= wt see = 


investments would finance the pending litigation in exchange 


for the investors' receiving interests in the claim that ; 


in the aggregate would not exceed 50% of the final recovery 


it is contemplated that the investors would not acquire any | 


i 


right to control the litigation, render legal advice about 


ty er engage in the practice of the law in connection with 
: | 


the case... 


! 
Plaintiff alleges that defendants in such cases as \ 
' 


antitrust cases usually can afford to and do retain experts , 


to aid in their defense, that such experts are often dyawn 


from firms of experts who have regularly served the defend- 
ants in the past, expect to serve them in future, and may, 
:§ 


therefore, be supposed to be influenced as expert witnesses | 


| 

| 

| 

i 

by those factors; plaintiff comphins that, in contrast, 
! 
4 
: 


' iis ; : 
\ 
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Plaintiffs are not free to retain experis whose compensation 
will be based on the amount of the recovery if there is 
any; this, plaintiff complains, is a legally enforced 


disparity in treatment that transgresses constitutional 


Hence, plaintiff argues that the Court should declare 


rights. : | 
| 
| 
; 


invalid the laws that, as implemented and applied, 

impose these radical and discriminatory disparities in 
rights of access to the courts of justice and in the ability 
of the less affluert litigants to vindicate their rights ae 
property, and, further, that the ‘court should enjoin chet 
enforcement by defendants. 

The parties have argued, in the main, the quality of 
the constitutional arguments advanced, plaintiff contending 
that they are substantial, the defendants that they are too: 
insubstantial tc justify convening a court under 28 U.S.C, | 
228). It can well be thought that no threat of execution ee 
enforcement is present, and that the case is, es one in 
which plaintiff's plans are frustiated by legal uncertain- | 


ties that require resolution by ruling or, if need be, 


by judicial declaration. 


{a rece sneentnenatenets <apseneetaneseneti Le eR ae oe er enema eens Se OE enn tee. + late et 
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Department, defines such misconduct in its Pvles § 603.2 as' 


“Tye 


While the briefs discuss champerty, maintenance and 
barratry, the discussion is wide of the mark and assumes 


rather than illuminates the points in issue. What is prin-j | 


' 
cipally involved is the application of Judiciary Law | A 
§ 90(2), vesting the state seeeond court with “pcwer and 
control" over lawyers and the practice of the law and | | 
authorizing the appellate divisions to ceure, suspend Exom 


i} 
‘ oe . - P } 
p-actice or disbar lawyers who are gui ty cf professional 


misconduct or conduct prejudicial to the administration of | 
of the 


justice and/ruies of severai erpellate divisions that define 


professional misconduct. The Appellate Division, First 


including violation of any Disciplinar, Rvle of the Code of; 


Professional Responsibility as adopted by the Sta.e Bar 


Association effective January 1, 1970. Secticn 621.2 of 


the Second Department Rules is in the same language. Section 
; 


1022.17 of the Fourth Department rules similarly incorporates 
: ‘ 


‘ 
; 
i 


the Code of Professional Responsibility. Plaintiff emphasizes 


the incorporation from the Code, in this manner, of 


DR 2-103(D) (a lawyer may not help = person or organization 


that furnishes legal services to others to promote use of 


JA 


the lawyer's services); DR 2-106(A) (a lawyer may not 
contract for or receive excessive fees); DR 2-107(A) (a 
lawyer may not divide fees with another lawyer unless done , 
so with the client's assent and in proportion to services 
rendered and responsibility wicusen: DR 3-101 (A) (a lawye: 
is not to help a layman practice law); DR 3-102 (a lawyer 


is not to divide fees with a layman); DR 5-103(B) (a lawyer. 
| 
is not to advance or guarantee financial assistance to a 


litigant except to the extent of direct litigation expenses, 
and the client m st remain liable for the expenses); : 
DR 5-107 (C) (a lawyer may not practice in corporate or 
association form if nonlawyers own an interest in or are 
directors or officers of the entity or have the Zignt to 
direct or control the lawyer's professional judgment) ; 

DR 7-109(C) (a lawyer may not pay, or acquiesce in the 


paying of, compensation to a witness contingent upon the 


' 
' 
' 
t. 
| 


content of his testimony or the outcome of the case, but may 
advance, guarantee, or acquiesce in the payment of a 
reasonable fee for the professional services of an expert 


witness). DR 5-103 provides that a lawyer shall not acquire 


a proprietary interest in the cause of action or subject 


| 
matter of a litigation he is conducting for aclient, but may, 


acquire his lien for services :.under applicable law, and may 
contract for a reasonable contingent fee. | 

The disciplinary rules in part lead back to First 
Department Rules § 603.18 (Champerty and Maintenance) and 
an identical Second Department rule provision (Section 


691.15). These rules inféubstance forbid (1) the lawyer's 


i 
| 
| 
| 
| 
| 


giving in his own or in anothers name, before or after suit, 
a promise of anything of value to anyone to induce the | 
placing of a clai. in his hands or in the hands of another 
for the purpose of suing on it or defending against it, 

and forbid (2) the lawyer's paying any expense of prosecuting 


or defending against the claim as a consideration for such 


retainer. 


The Judiciary Law covers some of the same ground. 


Sections 479, 481, and 482 make it unlawful for anyone to 


solicit or procure through solicitation a retainer for an 


attorney or to make a business of doing so, and inake it 


unlawful for hospital employees, policemen, court personnel, | 


or bailbondsmen to communicate with an attorney to aid or 


abet him in soliciting legal business or in procuring through 


FPI~SS—3-17-72—30M—9i53 


solicitation a retainer or other agreement to perform legal 
services, and make it unlawful for the attorney to employ 
anyone to solicit, or to aid or abet in soliciting legal 
business or a retainer. These acts are made misdemeanors 
by Section 485. 

Section 488 is closer to the classic definition of 
champerty: the section forbids lawyers' buying or taking 
any interest by assignment in any sort of thing in action 
"with the intent and for the purpose of bringing an action 
thereon," and forlids lawyers' promising or giving a wie 
consideration to anyone as an inducement to ie in consider- 
ation for the placing in his hands (or another's) cf a claim 
for the purpose of suiny on it. Section 489 enacts that : 
persons and partnerships engaged in the claim adjustment or : 
collection business and corporations generally shall not buy 
or take any interest by assignment in anything in eetion: 
claim or demand "with the intent and for the purpose of 
bringing an action ... thereon." 


It is not at once apparent that any transgression of 


statute or rule must occur if plaintiff's client transfers 


interests in the claim in suit as a means of obtaining money: ¢ 


1 
‘ 


! 
JA 
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to continue the suit to completion. The client has already 
| 
put the claim in suit and engaged counsel of its own choosing. 


There is no suggestion that any voice in controlling the 


Plaintiff alleges (as in paragraphs 14 and 17) that the 


transfer would embrace a corresponding share in plaintiff's 


: 

reeme * A ! 
litigation would be given to the transferees of interests. | 
| 

| 

i 

i 


contingent fee, but that, in substance, means only that | 
plaintiff's original clients will pay plaintiff out of their | 
share in the final recovery, and, oresumebly that circum- 
stance will enter into the client's calculations of what 
share of the claim he will sell and at what price. 

4 At this juncture, leaving aside Disciplinary Rule 

DR 7-109C, there does not appear to be any threat of action 
to prevent. partial assignments of the rights of action sued 
on, and there is no basis, simply for that reason, for 
seeking to enjoin state officers from enforcing statutes 

and rules of, at best, doubtful applicability and in advance , 
of their infraction. Rather, the case is one in ai no | 


threat of interference could easily arise unless plaintiff 


had sought from the Committee on Ethics of the Bar Association 


eee enna mmm a ene 
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and been denied a favorable opinion on the ethical propriety 
of his project. If that occurs, then consideration of the 
issues tendered here will have to be resumed, although it 
seems questionable that, quite apart from any constitutional ; 
issues and the question of the substantiality of any such 
issues, the threat of enforcement by state officers will be 
such as to bring the case within Section 2281. 

The questions circling around Disciplinary Rule 
DR7-109C stand in a different light. To quote it in full - 
it is subsumed under Canon 7 which provides that "A Lawyer 
Should Represent a Client Zealously Within the Bounds of 
the Law" - 

"A lawyer shall not pay, offer to pay, or 

acquiesce in the payment of compensation 

to a witness contingent upon the content 

of his testimony or the outcome of the 

case. But a lawyer may advance, guarantee, 

or acquiesce in the payment of: 

1. Expenses reasonably incurred by a 
witness in attending or testifying. 

2. Reasonable compensation to a witness 
for his loss of time in attending or 
testifying. 

3. A reasonable fee for the professional 


services of an expert witness." 


The language of the rule literally means that the fee arrange- 


ment of an expert for his services in a litigation may not be 


4 
1 
' 


“t 
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contingent on the outcome of the case no matter how reasonable 


in amount and how probable the outcome and whether or not 
counsel in the same case are authorized (under Disciplinary 
Rule DR 5-103A.2.) to receive a fee contingent on the outcom 
of the case. The rule must be related to a risk of false 
swearing, the fear of which may be enhanced by a recognition: 
that much expert testimony is difficult, often inscrutable 
and, therefore, especially open to calculated distortion. 
A fairly old - and difficult - New York case, Wellington v. 
Kelly, 1881, 84 N.Y. 543, 548-549, dealing with an agreement 
to compensate a witness for the production of critical testi- 
mony, approved contingent payment on the ground that the 
witness had an interest in the outcome of the case in any 
event, Saying 
"The mere fact that the agreement might 
furnish a temptation to Hill [the witness] 
to prevaricate, or furnish false testimony, 
does not, we think, stamp the agreement as 
illegal per se, and no illegal or improper 
intent on the part of any of the parties 
is disclosed by the evidence." 
But generally the New York cases enunciate the rule of 


i 
DR 7-109C very clearly. Matter of Schapiro, 1st Dept. 4911, * 


144 App.Div. 1, 128 N.Y. Supp. 852; Laffin v. Billington, 


a 


App. Term lst, 1904, 86 N.Y.Supp. 267. 

the Law, Contracts, 

as are 14 Williston, Contracts (3rd ed. 1972) 879 (§ 1716) 
and 6A Corbin, Contracts 379 (§ 1430). And the same rule 


is followed in N.Y.City Bar Assoc. Opinions No. 213 (1932) 


and 76 (1927-28). Only Barnes v. Boatmen's Nat'l Bank of 


St. Louis, 1941, 348 Mo. 1032, 156 S.W.2a 597 has been turne 
up us a case looking the other way. See also the language 


in Alexander v. Watson, 4th Cir. 1942, 128 F.2d 627, 630; 


Ferroline Corp. v. General Airline & Film Corp., N.D. Ill. 
1952, 107 F .tpp. 326, 344; aff'd., 7th Cir. 1953, 207 F.2a 
912, 916. The Barnes Court's hol.» g sufficiently appears 
from the foilowing excerpt: 


"Of course, counsel representing the 
administratrices knew that they must pro- 
duce evidence to combat the presumption of 
Hugh Thomasson's sanity; however, there is 
nothing in the letter requiring respondent 
to furnish evidence to prove any specified 
fact. Nor is there anything in the evidence 
tending to show that respondent's testimony 
and advice was not his honest opinion. As 
this point is being ruled on appellant's 
demurrer to the evidence, we are not at 
liberty to draw the inference that respond- 
ent's testimony was false because his fee 
was contingent upon the success of the liti- 
gation. If we did so, we would be compelled 
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to infer that a party litigant's testi- 
mony was false because he is interested 
in the outcome of his litigation. We 
would also have to infer that all wit- 
nesses were guilty of perjury who were 
produced by an attorney trying a case on 
a contingent fee »asis. 


"We therefore hold that a valid 
contract does not become invalid as 
against public policy because the re- 
spondent was to be paid for his services 
only on the contingency that the estate 
of High Thomasson should be successful in 
its various litigations then pending.” 

In this state of the law it would appear unlikely in 
the extreme that plaintiff could hope to obtain a favorable 
ruling from the Committee on Ethics. Yet without a ruling of 
some sort it is all but certain that he could not obtain an 
expert on a contingent fee basis, and, even if he could do 
so, and went forward, he would risk disciplinary proceedings. 

{ 


Plaintiff is, then, so far as concerns DR 7-109C, in the 


Classic declaratory judgment plaintiff's posture (28 U.S.C. 


2201; cf. Aetna life Ins. Co. v. Haworth, 1937, 300 U.S.227; 


Willing v. Chicago Auditorium Ass'n, 1927, 277 U.S. 274, 


288-289, 291) unless nis contentions are so insubstantial 
i 
that they can be characterized as frivolous. The contention : 


i 
! 


in esserce is that the disciplinary rule, whether or not it 


a a 


expresses a tradition in the law of contracts, is irrational; 


and operates in such a manner as to discriminate against tho 
who cannot affore expert testimony, anu may tend t> deny to 
the less affluent litigant (typically but not necessarily a 


plaintiff) access to the courts in cases which, if fairly an 


fully tried, might be shown to be meritorious. The pungent 


cee cee Dy 


‘comment of the Missouri court could well be thought to 


answer the claim of frivolity, and it might well be suggested 


that DR 7-109 C ignores the idea that an expert in orcinary 
expectation wovld not engage to misrepresent his opinion for: 


HH 1 
a fee measured on the outcome of the case rather than decline 


to act in a case in which he did not in fact form an exten 
favorable to the contention of “he party seeking to engage 
his wenection, It is difficult to understand the basis on 
which a compensated expert could ever be heard as a witness 
if the ordinary expectation were that experts generally will. 
distort or misrepresent their opinions for a fee. Contin- 
gency of payment might seen on analysis an irrelevancy: 
reasonableness might appear to be the touchston@ and no 


the touchstone for licit contingent fees than for fees 


payable in ali events. 


But again it is clear that the case is not one for 
an injunction within Section 2281, and is not a case for 
convening a three judge court. 


It is, accordingly, 


ORDERED that plaintiff's motion to convene a three 


judge court under 28 U.S.C. 2281 is in all respects denied. 


Brooklyn, New York 


March 24,1976, 
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Notice of Motion Dated April 2, 


UNITLD STAINS DISTRICT COUNT ‘ JA 88 
EASTLI) DISTRICT OF NIX YORK 


E. PERSON, 75 C 1473 (JFD) 
Plaintiff, NOTICE OF MOTION 
-against- 


THE PSSOCIATICN CF THE PAR 

OF TiiE CITY CF NEW YORK, 
SUPRI-ME COURT, APPELLATE 

DIVISIGN, FIRST DEPARIMENT, 
SUPRESIL COURT, APPELLATE 

DIVISION, SPCOND DEPARTMENT, ae 
ATTORNEY GENERAL OF NEW YORK STATE, 


Defendants. 


TO: HESSRS. WITTE 
Attormeys for The Association of the 
Bar cf the Citv of New York ~ 
14 Wall Street 
New York, N.Y. 10005 


LOUIS J. LEFKOVITZ, ESO., Attorney General of 
the State of New York, pro se and as 
attorney for all other defendants 

By: Daniel M. Cchen, Esq., Assistant Attorney 

General of the State of New York 

Two World Trade Center = 47th Floor 

New York, N.Y. 10647 


PLEASE TAKE NOTICE that, upon the ae affidavit of Carl E. Person, 


sworn to April 2 , 1976, and all pleadings and procecdings herein, plaintiff 
will move this Court before Hon. John F. Dooling, in Courtroom 8 at the 
United States Courthouse, 225 Cadman Plaza East. Rrooklvn, New York, on 
April 12 , 1976, at 9:30 a.m. as soon thereafter as plaintiff and 
defendants’ counsel can be heard, for an Order 


under Rule 15(a), F.R.Civ.P., granting leave for plaintiff 
to amend his complaint to add a request for a declaratorv 
judgment under 28 U.S.C. § 2201 in substantially the form 
of Exhibit A to the supporting affidavit; 


under Rule 56(a), F.R.Civ.P., assuming grant of the relief 
requested in q (i) above, granting a summary jiwiament in 
favor of plaintiff and against each of the defendants on 
plaintiff's action for a declaratory judament relating to 
validity and/or enforccability of Disciplinary Rule 7-109 (C) 
declaring the rule invalid and unenforcaable; 


under Rule 21, F.R.Civ.P., assuming grant of the «lief 
requested in {4 (i) and (ii) above, severing such rart of 
plaintiff's claims, as axendead, relating to validity and/or 
enforceability of Disciplinary Rule 7-199 (C); 


designating the decket number of such severed claim to be 
75 C 1473B and the docket mmber of the remaining claims as 
75 C 1473”; 


under Rule 15(a), F.R.Civ.P., directing defendants not to 
serve or file an amended answer in absence of any showing of 
prejudice or need; and 


(vi) grantirg such other and further relief as my be deemed just 


and proper. 


Dated: New York, New York 
April 2 , 1976 
Yours, etc. 


— CMR oC filten— 


Carl E. Person, fro se 
132 Nassau Street 
New York, N.Y. 10638 


(212) 3495-4616 


Affidavit in Support of Motion for Summary Judgment 
and Exhibit A 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORE 


75 C 1473 (JFD) 
Plaintiff, AFFIDAVIT IM suprorr 
AFFIDAVIT IN SUPPORT 
“against- 
THE ASSOCIATION OF THE BAR 
OF THE CITY CF NEY YORK, 
SUPREME COURT, APPELLATE 
DIVISION, FIRST DEPARTMENT, 
SUPREME COURT, APPELLATE 
DIVISION, SHCOMD DEPANTaT, and 
ATTORNEY GENERAL OF NEW YORK STATE, 


Defendants, : 
rrr rr Oo er or Ow oe mw ee oe 
STATE CF NEW YORK ) 


3 SS.: 
’ COUNTY OF NEW YORK) 


CARL E. PERSON, being duly sworn, deposes and says: 


1. I am the plaintiff in this action, am fully familiar with all 
facts and prior proceedings, and make this affidavit in support of =v 
motion for relief under Rules 15 (a), 21, 56(a), F.R.Civ.P., and for other 


relief, as set forth in my Notice of Motion dated April 2 , 1976. 


2. The facts upon which I claim that I am entitled to the relief 
requested are set forth in prior affidavits by me served and filed in this 
action, and are set forth below. 


3. The first of 3 or 4 (non-bifurcated) trials in National Auto 


Brokers Corp., et al. v. General Motors Corporaticn, et al., 70 Civ. 5421 
mR Ee Ve General Motors Corporaticn, ct al., 


(S.D.N.Y.) is scheduled for September, 1976, which date looks firm It it 


“ns : . oe BIG 
/ ” ; 
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essontial, accordindlyv, that the claim of invalidity and unenforceability of 
DR 7-109 (C) be sovercd and allowed to proceed separately if I and my clients 
are to have any possibility of obtaining a final judgment far enough in advance 
of trial to be able to arrange for experts to testify on a contingent basis, : 
and to give them sufficient tire to perform the work upon which they will hase 


their expert testimony. 


4. The amondronts I seck to make to my complaint are contuined in 


Exhibit A heretc. 


> Each of the statements of material fact made by me in ¢¢ 
1-7, 10-11 and 15 of my annexod Statement Pursuar. %@ Rule 9(g) o7 the 
General Rules is true, and the miterial facts ses forth in the other 


paragraphs are shown by the record to involve :. genuine issue. 


6. Whereupon, I respectfully request that wy motion be granted 


in its entirety. 


Carl E. Person 


Subscribed and sworn to before me 
this 2nd day of April, 1976. 


b/ Bern ard Lieckr, 


Notary Public 
Qveens Co, Nog 4)-41§ 3920 


Comm. Oxcpives Marel 30, "977 


(Add at p. 22) CouNT 3 JA 92 
(Action for a Declaratory Judgment) 
53. Plaintiff repeats and realleges 4 47 of this complaint as 


the basis for jurisdiction of this court to hear covnt 3 of this complaint. 


54. This is an action for a declaratory judgment pursuant to 
28 U.S.C. § 2201, for the purposes of determining a question of actual 


controversy between the parties, as hereinafter more fully appears. 


Fale trnee yee ee SS a eee 
<= meeeteette on - «<0 nenbeemtn scan te=es <etaeneeRansaniansnataniaanaanimean aoe ee 


55. Plaintiff repeats and realleges each of the allegations 
contained in {¥ 1-46 and.48-52 above. 


(Add at p. 23) PRAYER 

6. That a judgment be granted against ook of the defendants under 
28 U.S.C. § 2201 declaring that DR 7-109C is discriminatory, invalid 
and unenforceable. 


(Change old {| 6 to { 7 in amended complaint, at p. 23). 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
! 
| 
| 


Statement Pursuant to Rule 9(g) General Rules 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
JA 93 


CARL E, PERS, 75 C 1473° (JrD) 


Plaintiff, STATE FNT PURSUANT 
TO RULE 9(g) OF 
-agiinst- THE GENERAL RULES 

THE ASSOCIATION OF THE BAR 

OF THE CIVY CF NEW YORK, 
SUPREME COURT, APPELLATE 

DIVISION, FIRST DEPARIIENT, 
SUPREME COURT, APPELLATE 

DIVISIQ!, SCCOND DEPART, and 
ATTORNEY GENERAL OF NEW YORK STATE, 


This statement is subnitted by plaintiff pursuant to Rule 9(g) of 
the General Rules of the United States District Courts for the Souther ard 
Eastern Districts of New York. Plaintiff contends that as to the facts 


listed below there is no genuiv:e issue to be tried: 


i. Plaintiff is a resident of Queens County, New York, in the 
Eastern District of New York, and-has his office for the practice of law in 


New York County, New York, in the Southern District of New York. 


2. Plaintiff has been and is tic attorney of record, working o a 


wholly contingent-fee basis, for his 10 clients, who are the plaintiffs in a 


major, highly complex antitrust action against General Motors Corporation ad 


- { 


others (the "Nabcor Action"). 


3. The first of 3 or 4 trials in the Nabcor Action is scheduled to 
‘ Commence in September, 1976. 


JA 94 


4. \laintiff ara his clients are in substantial, present need of 
locating and retaining experts to testify at, and to prepare necessary 
accounting, survey, statistical, cconomic and marketir 7 studies for, each of 


th: 3 or 4 trials anticipated in the Nabcor Action. 


5. Plaintif.'s clients are unable to pay the reasonable but 
substantial fees being asked by exnert witnesses on a non-contingent basis 
to perform the work and give the testimony reasonably required of then 
to enable plaintiff to present his clients’ side of the controversy in the 
Naboor Action fairly and fully. 


6. The defendants in the Nabcor Action can afford to, and 
have retained and used and plan to use during the trials, experts to 
aid in their defense, drawn from firms of exrerts who have regularly 
served the defendants in the past and can be expected to serve them 
in the future. | 


7. Plaintiff and his 10 clients have already failed to use 
expert witnesses needed by them in the Naboor Acticn to perform work and 
give testimony because of DR 7-109C, which prohibits plaintiff fron using 


expert witnesses on any kind of contingent basis. 


8. Each of the defendants participates in enforcement of DR 
7-109C and other rules and statutes applicable to plaintiff if he violates 
DR 7-109C, directly (by Cefendants other than the New York State Attorney 


General) and indirectly (by the New York State Attorney General, under his 


authority to enforce § 90(2) of the New York Judiciary Law). 
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9. DR 7-109C clearly prohibits plaintiff from using expert 
witnesses in the Naboor Action on any kind of contingent-fce basis: 
(i) no mtter how reasonable in amount; 
(ii) mo mtter how probable the outcome; and 
(iii) whether or not couse] in the same case are authorized 
(under DR 5-103A.2) to receive a “ce contingent 


on the outcome of the case. 


10. Same arrangements by plaintiff and his clients with exert 
| witnesses to pay them re2sonable fees on a contincent basis are possible, 


but for DR 7-109C. 


11, DR 7-109C unreasonably discriminates against plaintiff 


and his 10 clients in favor of the defendants in the Mabcor Action. 


12, The defendants in this present action deny in their pleadings 
and during oral argument by counsel that DR 7-109C is invalid or 
wienforceahle,. 


\ 


13. It is likely in the extreme that plaintiff could hope to 


obtain a favorable ruling from the Committee on Professional and Judicial 
Ethics of The Association of the Bar of the City of New York ("Ethics 
Comittee") that plaintiff could use expert witnesses in the Naboor Action 
on a contingent-fce basis without ethical impropriety. 

14, Without a ruling of some sort by the Ethics Committee, 
it is all but certain that plaintiff ae net cbtain experts willirg to 


work on a contingent-fee basis, because of DR 7-109. 


-- 
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15. If plaintiff fow:d mmert witnesses and used them on a 


contingent-fe2 basis in the Nabcor Action he would risk disciplinary 
proceedings by cach of the defcndants, under DR 7-109C and court rules of 
the ist and 2nd Departmets of the Appellate Division of the New York 
Supreme Court and criminal or other proceedings under § 90(2) of the New 
York Judiciary Law. 


16, DR 7-109C is irrational ard operates to discriminate against 
those who cannot afford expert testimony and tends to deny to the less 
affluent litigant access to the courts in cases :j ich, if fairly and fully 


tried, might be shown to be meritorious. 


17. There is an actual case or controversy between plaintiff and 


defendants under 28 U.S.C. § 2201, 42 U.S.C. § 1983 and the 1st and 14th 


Amencments to the United States Constitution. 


18. The actions of defendants in adopting and/or enforcing 


DR 7-109C, directly or indirectly, constitute state action. 


Dated: New York, New York 
April 2, 1976 Respectfully submitted, 
y 
eer i 
‘ cote?! cr fie Semen 
Carl E. Person, rro sc 
132 Nassau Strect 
New York, N.Y. 10038 


(212) 349-4616 


Affidavit of Robert G. Haile, Jr., in Opposition to Plaintiff’s 
Motion for Summary Declaratory Judgment 


UNITED STATES DISTRICT COURT 
EASTERN DIST®ICT OF NEW YORK 


CARL E. PERSON, 
Plaintiff, 
-against- 


THE ASSOCIATION OF THE BAR : 
OF THE CITY OF NEW YORK, AFFIDAVIT 
APPELLATE DIVISION, FIRST : 
DEPARTMENT, SUPREME COURT, 
APPELLATE DIVISION, SECOND 
DEPARTMENT, SUPREME COURT, and 
ATTORNEY GENERAL OF NEW YORK STATE, 


Defendants. 


STATE OF NEW YORK ) 
SS.: 


COUNTY OF NEW YORK ) 


ROBERT G. HAILE, JR., being duly sworn, says: 

1. I ama member of the Bar of this Court and 
am associated with the firm of White & Case, attorneys for 
defendant Association of the Bar of the City of New York 
("Association of the Bar") in this action. I am familiar 
with the proceedings which have previously taken place in 
this matter. 

2. This affidavit is submitted pursuant to 
General Rule 9(g) in opposition to plaintiff's motion for 
a summary declaratory judgment that Disciplinary Rule 7-109C 
is invalid. 

3. It is the position of the Association of the 
Bar that plaintiff's Statement Pursuant To Rule 9(g) Of The 


General Rules, dated April 2, 1976 ("Statement"), fails to 
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allege sufficient facts to enable the Court to determin: 
the legal issues on the merits. 

4. In Paragraph 4 of the Statement plaintiff 
states that he and his clients "are in substantial, present 
need of locating anu retaining experts to testify." It is 
unclear from this conclusory language the extent to which 
expert testimony is “needed” or whether plaintiff can 
proceed as well without it. The underlying basis for plain- 
tiff's claims should be revealed. 

5. In Paragraph 5 of the Statement plaintiff, 
again in conclusory language, states that his clients are 
unable to pay the fees being asked by expert witnesses on 
a non-contingent basis. The facts concerning the financial 
resources of plaintiff's clients are not set forth, nor are 
the facts concerning efforts to obtain an expert on a non- 
contingent basis, or the amount of the non-contingent fee 
requested. 

6. In Paragraph 7 plaintiff states that he and 
his clients have *lready failed to use experts needed by 
them in the Nabcor Action", again without presenting any 
underlying facts. It may be that plaintiff was unable to 
obtain expert testimony for reasons other than Disciplinary 
Rule 7-109C. 

7. Paragraph 10 of the Statement is not a fact, 
but pure speculation. Plaintiff may not be able to obtain 
an expert in the Nabcor Action on a contingent fee basis. 

8. Paragraphs 11 and 16 of the Statement are also 
conclusory and fail to state any underlying facts to support 
the contention that Disciplinary Rule 7~109C “unreasonably 


discriminates against plaintiff and his 10 clients in favor |: 


of the defendants in the Nabcor Action," and is "irrational." 
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9. In Paragraph 14 plaintiff states that “‘c is 
all but certain that plaintiff could not obtain experts 
willing to work on a contingent-fee basis, because of DR-7- 
109c." However, in order to avoir solution of hypothetical 
questions, it is necessary for plaintiff to have an expert 
ready, willing and able to testify for a contingent fee, so 
that the only remaining bar to testifying is Disciplinary 
Rule 7-109C. To the same effect, Paragraph 17 incorrectly 
concludes that there is excant a “case or controversy.” 

Therefore, it is respectfully requested that 
plaintiff's motion for summa: declaratory judgment be 


denied. 


ROBERT G. HAILE, JR. 


Svorn to before me this 
12th day of April, 1976 
we } 


. fi 4 f ) in Zz 
Zon) Uy \_- “ Yir~ 
Notary Public 


Woe 


te 
af le 
. keanch 3U, ofa 


Supplemental Affidavit in Support of Motion for Summary 
Declaratory Judgment and Exhibits A Through G 


! UNITED STATES DISTRICT COURT JA 100 
| EASTERN DISTRICT OF NEW YORK : 


75 C 1473 (JED) 
Plaintiff, SUPPLEMENTAL AFFIDAVIT 
“against- 
| THE ASSOCIATION OF THE BAR 
OF THE CITY OF NEW YORK, 
' APPELLATE DIVISION, FIRST DEPARTMENT , 
SUPREME COURT, 
; APPELLATE DIVISION, SECOND is eiechpaiahe 


SUPREME COURT, and 
' ATTORNEY GENERAL OF NEW YORK STATE, 


STALE OF NEW YORK ) 
3 SS. 


I!’ QOUNTY OF NEW YORK) 
CARL E. PERSON, being duly sworn, deposes and says: 


1. Iam the plaintiff in this action, am fully familiar with all 
the facts stated herein and all prior proceedings, and make this supplemental 
_ affidavit in reply to the opposing affidavit of Robert G. Haile, Jr., Esq. 
and in further support of my motion for a summary declaratory judgment, 
| and other relief. 


2. An amended Statement under Rule 9(g) of the General Rules is 


| annexed hereto, although affiant does not: “clieve that Rule 9(g) requires 


so much factuz] detail. In any event, the Court has the authority to 
disregard any surplusage. . 
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3. (Re ¥ 4 of Haile Aff't.) Expert testimony is needed in 
each of the 3-4 trials in the Nabcor Action to assist in proving: 


(i) © the extent of my clients' damages, i.e., their loss in 
earnings and loss in capital values of their business and 
property (economist); 


(ii) the financial status of my clients’ businesses during the 
relevant portions of 1966-1973, which requires that the 
review my clients' voluminous receipts, check books, cancelled 
checks and ether original records (accountant); 


that 2-3 year leases of new automobiles to certain types of 
customers are the functional equivalent, in the marketplace, 
of outright sales of the same new automobiles (sale-lease 
expert) ; 
the share of the domestic market for retail sales of new 
automobiles which my clients would have achieved but for 
the alleged violations of law (marketing consultant); 
that the $25,000,000 in franchises offered by my clients 
would have been sold, in view of the fact that more than 

_ $1,000,000 in franchises were sold, to 250 franchisees, and 

. for other reasons (franchising consultant); 

the extent to which the franchise and new-car consuming public 
is misled by the Better Business Bureaus into believing that 
the Better Business Bureaus are governmental agencies, in 
violation of a New York statute (professional poll taker and 
statistician); and 


(vii) other or additional experts, possibly. 


It is affiant's professional opinion, as attorney for the 10 plaintiffs in 

| the Nabcor Action, that such expert testimony is needed by my clients, to 
maximize their probabilities for, and extent of, recovery, and to offset the 
expert testimony anticipated to be offered by the defendants, who have 
considerable expertise in the automobile industry available to them (the 
defendants include GM, G‘AC, Ford, Chrysler, doericast Motors, various 
franchised new-car dealers, : “rade association of franchised new-car dealers, 
and Citibank, among others). Without use o7 such experts to testify, my 


clients and-I would not be able to offer sufficient (or perhaps any) admissible 


~~ 


-2— 
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evidence on these matters. My clients are not necessarily going to qualify 

: as experts with completely unchallengeable credentials (I'm being cautious 

| hereto to avoid any embarrassing “admissions") in the fields described 

| in subparagraphs (i) through (vii) above, and whether any of my clients would 
be permitted to testify as experts in any or all of these fields is 

! problematical or too risky, in my professional opinion as their attorney. 

| Also, expert testimony by my clients themselves would be impractical. 

Because of their interest as plaintiffs in the action, the jury ‘could easily 

A Gecide to reject their “expert" testimony as unprofessional (referring to 

} their status as parties, as distinguished from having a reasonable contingent 

| fee). From a strategic standpoint, an independent (non-party) expert 

paid on a reasonable contingent-fee basis, fully disclosed, would be 

| better for my clients than (i) no expert testimony at all; or (ii) having 

my Clients testify as experts, assuming (which is doubtful in some instances) 

that they could qualify as experts at all. Furthermore, my clients 

| do not have the financial resources needed by them to do the research and 


i as working persons, they do not have the available time to do the extensive 

preparation themselves (assuming they would have the ability to do so). 

_ Using an expert on a reasonable contingont-fee basis would be nore practical, 
and his testimony would be more believable than a plaintiff testifying 

! on his own behalf as an “expert witness". In my professional opinion, as 


attorney for the Nabcor plaintiffs, the concept of an expert witness 


' 
I report preparation necessary to prepare them to cestify as experts and, 
| 


virtually excludes a plaintiff from testifying on his own behalf as 

| an alleged expert, at least in the minds of the jucy. The defendants in 
the Nabcor Action can be expected to call their own expert witnesses; the 

four GM defendants (G1, GMAC and Messrs. Donner and Roche) have already 


| retained, during the past 3-or more years of the action, the major accounting 


“> 


a 
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|; €irm Price, Waterhouse & Campany (Philadelphia branch and, perhaps, the New 
\ York branch) to review, report on and testify as to all of Naboor's 
. financial records, and presumably the financial records of the 9 other 
' plaintiffs in the Nabcor Action. Price, Waterhouse (through one of its 
partners or managers) has already testified as accounting experts in 
: the Nabcor Action on behalf of the Gi defendants during the evidentiary 
f hearing in 1973 on the Naboor plaintiffs’ (unsuccessful) motion for 
' a preliminary injunction. Because of the lack of funds, my clients 
|| and I were unable to offer our own expert testimony = the same matters 
(other than Nabcor's accountant at the time, Lawrence Spector, now of 1 
| East Penn Square, Philadelphia, Pa. 19107) who, without any review (with 
respect to the matters at issue) of the massive documentation of Nabcor's 
financial records and the records of Naboor's affiliates (all of which records 
_ vere made available to Price, Waterhouse through discovery), without any 
review of the summaries prepared by Price, Waterhouse (see 4 5 below), and 
, without any preparation of cpposing summaries for introduction into evidence 
i on behalf of the Naboor plaintiffs, testified for about 15 minutes_based on 
, Schedules prepared by his firm for purposes other than the litigation. He 
was paid his normal accountant's fee, subsequent to his testimony, with no 
t prior agreement as to amount or rate. Meanwhile, Naboor got behind in 
_ payment of othe- fees to his firm, and Mr. Spector advised ne about 1 year 
. ago that his firm would perform no further work for Naboor unless he got 
' paid (back fees and fees for the new work, if any), which Naboor has insuffic- 
| ient funds to pay. On April 15, 1976, Mr. Spector advised me that he would 
| testify for Nabcor (and perform needed preparation) on a contingent-fee 
| basis, if this were not prohibited by any mle. Mr. deinen is not a CPA and, 
| therefore, is not a member of the American Institute of Certified Public 


Accountants ("AICPA"), discussed below. lr. Spector said that he would be 


~ 
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i Willing to because of his knowledge of the work I have been performing on 


behalf of Naboor and the other Clients; also, he said that he would want to 


, know more about the merits of the action and the probabilities of recovery, 


and that the amount and type of ‘ork required would have to be ascertained, 


and the contingent fee arranqement would have to be satisfactory. Mr. 


: Spector has a staff of 6 employees, which may or may not be adequate to perfo 
, the required pre-testimony -research and <eporting. Mr. Spector is not 
_ familiar with many of the Naboor records (1966 and several years thereafter, 


| when another firm was Naboor's accountant). Price, Waterhouse, on the other 


; hand, had about 3-6 employces working around the clock for 3 days (because 


' OF a court order) raking photocopies (using 2-3 copyirg machines) of 


_ Nabcor's voluminous financial records for 1966-1973. The amount of time 


' spent by Price, Waterhouse to review and report on these Naboor financial 
‘ records (and the financial reco: is of the other plaintiffs, presumably) 


| has probably amounted to many thousands of hours. The total bill to 


GM must have amounted to more than $100,000. Defendant Bar Association's 


| Newly-clected President, Adrian W. Dellind, Esq. has access to the actual 


amount, as a senior partner in Gi's law firm, Messrs. Paul, Weiss, Rifkind, 


, Wharton & Garrison. And, therefore, the Bar Association is in a position 


(unlike plaintiff) to rtate, in an affidavit for filing in this action, any 


, reasons why (in their opinion, if so held) that plaintiffs in the Nabcor 
Action do not need any of the expert witnesses described in 44 (i) through 


(vii) above; and any of the Naboor plaintiffs have the financial ability to 


pay the amounts needed to retain experts on a non-contingent basis, : 


4. (Re # 5 of Haile Aff't.) My clients are unable to pay the fees 
being asked by expert witnesses. Dr. Plotkin, associated with one of the 
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most qualified consulting firms in the United States Arthur D. Little 
| & Co. ("ADL"), Of Boston, told me on May 22, 1975 that for ADL to agree to 
|| pexform some of the expert services referred to in subparagrahs (i) through 
(vii) above would cost my clients about $50,000, and that the project 
j, would take about 2-3 calendar months, if ADL could "staff up" fully. Annexed 
: hereto as Exhibit A is a copy of my jecsen to Artrnur D. Little & Co., dated 
April 29, 1975, with exhibit (answer to Interrogatories 37-9) , Which shows 
| my request for ADL's services as an expert witness in the Nabcor Action. 
| ADL's fee for testimony would run at the rate of about $700 per day, according 
| to Dr. Miller of ADL on April 29, 1975. Also, Dr. Plotkin said that a study 
|i would run at absolutely no less than $20,000. 


5. (Re 4 5 of Haile Aff't.) Prior to commencement of the Naboor 

. Action, Nabcor agreed with the other 9 plaintiffs to finance the action, 

as franchisor (of 7 plaintiffs) and as the principal plaintiff (controlled by 
: the other 2 plaintitts). The arrangement was disclosed to and accepted 

by the Court. Nabcor and its two controlling shareholders (plaintiffs 

| Frank Maiorana and Anthony Maiorana) are without any substantial funds at 
this time; Naboor has no business operations at present; and Nabcor 

, has an approximate $190,000 unsatisfied judgment against it, including 

, accrued interest. In any event, the other 7 plaintiffs do not have 

| the required funds to pay for these needed experts, amounting to a minimum of 


| $150,000, on a non-contingent basis. (I am including in the group of 


a plaintiffs the beneficiary of the estate of a deceased plaintiff.) ee 


| each of these 7 plaintiffs (franchisees of Nabcor) has an exceedingly 
small interest in the outcome of the Naboor Actien, amounting to less than 
1% or :% each (after deduction of my contingent fee). (No agreements 


| have been made as to any division of recovery among plaintiffs.) Asa result, 


~6- 


oe 
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, none of these 7 plaintiffs could be expected, reasonably, to finance 


| the action, even if any of them did have sufficient funds. The Court 
| has already determined that Naboor is in severe financial trouh’e, and 
| for such reason (among others) denied Naboor's motion to represent the 
} members of various alleged classes of plaintiffs. See the opinion of 
; Judge Thomas P. Griesa, dated April 5, 1974, which stated in part: 


"Another reason for denying class action treatment is that I 
find that there is insufficient assurance that plaintiffs 
will fairly and adequately protect the interests of the 
class of broker-franchisces, as required by Rule 23(a),. * * * 
The fact thet plaintiffs jo not have the requisite financial 
and other ability to represent 42,000 persons does not 
necessarily mean that plaintiffs lack the ability to represent 
the 200 or 250 alleged members of its own organization. * * * 
(pp. 44-45) 


“The record also shows that Nabcor has been in weak financial 
Condition for well over two years. For the nine months ending 
October 31, 1971 Nabcor had an operating loss of $82,000 on sales 
of $221,000 — and a total loss, after extraordinary items, of 
$183,€ °°. For the six months ending July 31, 1972 Nabcor had an 
operat loss of $87,000 and a total loss of $96,000 on sales of 
$216,00U. As of July 31, 1972 Nabcor had a negative working 
balance of $212,000. As of March 8, 1973 Nabcor had a negative 
cash balance of $1,472. 


"Nabcor has not provided current figures. However, the record 
shows that a judgment for $150,000 was entered against Nabcor 
in December 1972 in an Ohio state court on a defaulted promissory 
note. This judgment came to light when certain defendants were 
served in November 1973 with an order of attachment issued by the 
. Supreme Court, New York County." (p.51) 


| 6. (Re 4 5 of llaile Aff't.) On April 25, 1975, affiant spoke for 
about 1/2 of an hour with Elmo Roper of The Elmo Roper Organization, 

Inc,, 1 Park Avenue, New York, N.Y., the world-known polling organization. 
Affiant requested an estimate from Mr. Roper for his organization to 


perform a market analysis through sampling and to testify in the Nabcor 


Action as an expert witness on whether the sale and lease of new cars 
are functional equivalents. le said a “very approximate fee" would be 


| 
| 
| 
| 
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, $40,000 to $60,000, Mr. Roper said the fee would include a 3,500 sample 


having about 1,000 new-car buyers, and that, in Mr. Roper's professional 
_ Opinion, the sample would be a “valid basis" for making projections 
, and for him to testify to such effect. 


7. (Re 4 5 of Haile Aff't.) I have commicated with perhaps 

7-8 other possible expert witnesses. Each of them gave me fee requirements 

. Yanging fram about $130 to $500 per day and requied that their fees 

. be paid during the days they prepared to testify (although the rate for 

_ Preparation was often lower than for testimony). For the most part, my 
commmications were made during April and May of 1975. The aggregate 

;, amount of fees for non-duplicative preparation and testimony in thé 

' fields listed in 4 3 (i) through (vii) above is no less than $150,000, 

' conservatively, it appears to me at this time. My clicnts do not have 

. such funds, 


8. (Re ¥ 6 of Haile Aff't.) The Nabcor plaintiffs failed 
: to use experts to prepare and to testify in opposition to the preparation 
| and testimony by Price, Waterhouse during the 1973 evidentiary hearing. 
Price, Waterhouse performed a substantial amount of work prior to testifying, 
"and introduced into evidence during the evidentiary hearing the following 
“summaries" compiled by Price, Waterhouse: 
(a) “Nabcor Inc. - Summary of Naboor Transactions with the 
Maioxanas for the Period August 1, 1972 to March 8, 1973 
(Unaudited) - Compiled for Paul, Weiss, Rifkind, Wharton & 
Garrison", a copy of which is annexed hereto as Exhibit B; 
(b) “Nabcor Inc. - Summary of Nabcor Transactions with the 
Maioranas and the Subsidiaries - Pocono and Leisure for the 
Period August 1, 1972 to March 8, 1973 (Unaudited) - Compiled 


for Paul, Weiss, Rifkind, Wharton & Garrison", a copy of which 
is annexed hereto as Exhibit C; 
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(b) "“Nahcor Inc. - Summary of Nabcoy Cash Receints and Disbursements 
for the Period August 1, 1972 x March 8, 1973 (Unaudited) - 
i Compiled for Paul, Weiss, Rij. « ‘Wharton & Garrison", 
l a copy of which is annexed here’:  .s Exhibit D; and 


| 

| 

| 

| 

' 

(a) “Nabcoor Inc. - Summary of Loan, Intscaomany and Maiorana 

| Transactions for the Period Decemhr 19, 1972 to January 31, 
1973 (Unaudited) - Canpiled for Paul, Weiss, Rifkind, Wharton 

, & Garrison", a copy of which is annexed hereto as Exhibit EF. 

" ‘ 


i 

| These 4 prepared “sunmaries" were alleged to represent Nabcor's financial 

: transactions with affiliates to offset Frank Maiorana's claim that he needed 
a preliminary injunction because the activities of G4 and the other co- 
conspirators had caused Nabcor to get into a dire financial condition, and 

1 that if the injunction were not granted, Nabcor would go out of the new-car 

| business (the injunction was denied and Nabcor did go out of the car business, 
| immediately after the denial). To prove this dire financial condition, 

| Frank !aiorana told the judge, in chambers, that he and his brother (Anthony) 
had recently put albout $100,000 into Nabcor, which suddenly became the most 
important. issue during the evidentiary hearing. Based on the Price, 

| Waterhouse unaudited “summaries” described above (which Price,. Waterhouse's 
partner or manager admitted under oath were not prepared in accordance with 
generally accepted accounting principles, and without the benefit of any 
offsetting “summaries” prepared by any expert for plaintiffs, the Court was 
led into believing that Frank Maiorana and Anthony Maiorana had not 

put as much as $100,000 into Nabcor or its subsidiarics (for whatever 


! relevance that was supposed to have on plaintiffs’ entitlement to an order 


and that the amount put in was substantially less than $100,000. A substanti 
i part of the testimony during the hearing was whether as much as $100,000 


' 
|! 
{ 
| 
enjoining G1 from interfering with Naboor's automobile brokerage system), 


Maiorana claimed that personal guaranvees of Nabcor and Nabcor subsidiary 


‘ 


| was actually put into Nabcor, to save Naboor. Frank Maiorana and Anthony 
| 
i 
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| borrowinys should be incluicd in the amount; but Price, Waterhouse admittedly 


il and conveniently failed to follow generally accepted accounting principles 
; by not disclosing these personal guarantees in their "summarics" (carefully 
' limiting their summaries to cash transactions). Only by having their ow 
' experts prepared to do the same amount of preparation of "summaries" (for a 
non-contingent fee) could the Naboor plaintiffs have been able to offset the | 
distortions presented as "evidence" by defendants’ "experts". Without 
| similar expert testimony to present plaintiffs' (meritorious) side, it is 
' now quite clear to me that the Naboor plaintiffs had little hope of prevailing 
on their motion. The courts ce little time to try to unravel accounting 
|! differences, and have to rely upon expert testimony to a great extent, and 
| without such expert preparation and testimony my clients had little hope to 
i; win on that financial issue, however relevant. As attorney for the Nabcor 
plaintiffs, I have concluded that to a great extent the 3-4 Naboor trials 
, coming up are going to be a hattle of expert witnesses, and affiant and his 
F clients must be prepared, to avoid further substantial prejudice to the Naboor 
i plaintiffs. If I had been able to retain an accounting firm to testify 
| during the evidentiary hearing (which I wanted to do but knew the plaintiffs 
f could not afford), the firm would have had to review and analyze voluminous 
documents of Nabcor and its subsidiaries and other, review the "summaries" 
| O£ Price, Waterhouse, and prepare counter~sunmaries, at a cost my clients 
' could not meet (as evidenced by the Court's opinion). In other words, 
' my clients were so broke that they could not hire the experts needed 
, to prove they were broke, which may be questionable as a system of justice. 


; But this clearly points out the importance to affiant and his 10 clients of 


| using expert witness in future hearings and trials. 


9. (Re 4 6 of Haile Aff't.) During the past 2 years, when it 

i became clear that the Naboor Action was qnies to go to trial, I failed 

| to retain any experts of the types described in ¥ 3 (i) through (vii) above, 
or any other experts for that matter, because of the dire financial 

| condition of my clients. During this period, therefore, I have failed 

to retain and use experts needed by my clients in the Nabcor Action, in 

| Spite of lr. Haile's challenge in 4 6 of his affidavit. Dr. Plotkin of 

ADL has advised me that, for ADL and Dr. Plotkin to prepare themselves 


properly to testify in the Naboor Action, they would need 2-3 months as vell 


' as a sufficient staff (meaning adequate funding of the project = about $50,000) 


He would have to review the Nabcor financial records (and records of the | 


other 9 plaintiffs), perform market tests and other analyses, make 
appropriate projections, prepare his reports, and otherwise prepare 

to testify at the 3-4 trials. The first trial is set for September, 

| 1976, and there is barely enough time for affiant to find emerts willing 
to prepare and testify on a contingent basis in each of the various areas; 
, to arrive at the necessary contingent fee arrangements with them (after 
reviewing the merits of the Nabcor Action and prospects for recovery); to 
have them prepare; to supervise this preparation; and have the witness 

| ready to testify at trial. 


10. (Re ¥ 7 of Haile Aff't.) Mr. Seymour Siegel, principal of 

|| Siegel & Mendlowitz, P.C., 251 W. 57th Street, Now York, N.Y. 10019, 

|| advised me on April 13, 1976 that the firm would be very willing to 
prepare to testify and to testify in the Naboor Action for a reasonable 
contingent fee, provided that there was no rule (Rar Association or AICPA) 

' Which prohibited them from doing so. Mr. Siegel said that, before he could 


' arrive at > .ocific fee agreement with me and my clients, his firm would have 


atte 


aad, 

te analyze the accounting work required,.make estimates of the time 
to be devoted, and learn more about the zerits of the Nabcor Action 
. and the plaintiffs' probabilities for recovery. Mr. Siegel advised me that his 

firm has donc contingent~fee work previously, but not any expert testimony in 
litigation on a contingent-fee basis. I have retained this CPA firm over the 
" past 4:5 ycars as my accountants and during 1969-1972 I sent various SEC 
clients of mine to the firm for required SDC accounting work in connection 
' With aia public offerings of securities by these various clients. Mr. 
Siegel is a member of the AICPA. 


11, (Re 4 7 of Haile Aff't.) On December 12, 1974, David 
Pindar, Esq., counsel to the Ethics Committee of the American Institute 
of Certified Public Accountants ("AICTA"), located at 1211 Avenue of the 
Americas, llew York, N.Y. 10036, advised me that the AICPA had, at that time, 
111,000 members of the 145,000 CPA's in the country; and that the question 
of contingent fees for expert testimony by a CPA presented an ethical 
'' problem for CPA members of the AICPA because of a “conflict of interest", oe 
according to the Ethics Committee of the AICPA. An article in The Wall Street | 
Journal edition of May 6, 1975 (at p. 35) (Exhibit F hereto), entitled 


"Steps Taken to Bar Contingent Fees Paid to Accountants", stated that 


there was a rule proposed by the AICPA under which: 


"it would become unethical for an accountant to serve as an 

expext witness or do litiqation research for a contingent fee. 
According to t'e American Institute of Certified Public Accountants; 
the change is intended to buttress the accountant's independence 

by eliminating a possible bias in expert testimony. 


"Our concern is that the accountant at all times be objective and 
not have a financial stake in the outcom,' said Donald Schnecman, 
the institute's qeneral counsel. 'This (concept) is a very hard 
thing for lawyers to grasp,’ he added. 


“Already there are howls of protest from the 'plaintiff's bar,’ the 
lawyers who specialize in bringing shareholder suits aqainst big 
corporations or their auditors. Thev sav the cthics ruling would 


on 258. | 


deny them exnert accounting witnesses because, in their view, 
it is inmmractical to bring class actions unless lawyers and their 
supporting exerts work for contindent foes — a percentage of 


whatever damages they recover," 


"In a class action, the plaintiff — a sharcholder charging fraud, 

for instance — brings suit on behalf of all his fellow shareholders. 
* * * The class's lawer worss for a share of the recovery, a 
portion that typically runs 10% to 25%, subject to court approval, 


tak 


"In recent years, literally hundreds of class actions have been 
brought against accounting firms. Accountants camplain that 
they are peqaed as the ‘deepest pocket’ — the mst solvent 

. Would-be defendants when disgruntled investors are looking around 
for samebody to suc, 


“The accountants' code of ethics already bars working for contindent 
fees, but it makes an exception for fees ‘fixed by courts or other 
public authoritics" (as well as for accountants representing clients 
in tax proceedings). The proposed ruling asserts that the | 
exception for court-set fees wasn't meant for class actions. 
Rather, it applies only where an accountant, in effect, is working 
for the court itself, as in a bankmuntecv reorganization. The 
ruli:.g, approved last week by an institute committee, is being 
circulated for comment. 


"Melvyn I. Weiss, a New York lawyer who has broucht numerous class 
actions against accounting firms, denounced the proposal as 'a 
clear attempt to cmasculate the abilitv of small stockholders to 
obtain a remedy' against auditors and their clients. It is 
obviously immractical, he said, for a plaintiff with a $5,000 
individual claim to hire a first-rate accounting firm as expert 
witnesses. Currently, Mr. Weiss said, accounting exverts tvpically 
get 10% to 20% of the fees awarded by th court. Only a handful 
of firms are willing to serve as experts for the plaintiff's side, 
he said," 


' It seems clear that the AICPA Rule (302) was adopted, in part at least, he 
the benefit of the major corporations served by the leading members of the 

_ AICPA (including Price, Waterhouse), the same major corporations who benefit 

" from DR 7-109C. Rule 302 will probably be withdrawn by the AICPA if DR 

| 7-T09C is declared invalid. On April 14, 1976, Mr. Pindar advised me that 

| Rule 302 of the Rules of Conduct of the Code of Professional Ethics of the 


; AICPA would appear to prohibit members of the AICPA from testifving (as 


~ 
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guished from preparing to testify) on a contindent-fee basis; that the | 
,OSal referred to in The Wall Street Journal article has not been adopted 

| 48 a formal rule; that the AICPA Rule 302 ws based primarily on the far 

| Association DR 7=109C; and taat if the courts declared DR 7~109C invalid, 

! the effect on the related AICPA rule would probably be material. Mr. 

' Pindar did say that there was a good chance, in such event, that Rule 302 
would be withdrawn or revised. He also said that, at the present tire, 

: accounting firms are being awarded professional fees on a contingenc 

basis in connection with derivative suits (naming a "Katz" case as one 
example which came to his mind), and that this may be (but is not necessarily) 
permitted uxler AICPA Rule 302, which Says that feces "fixed by the court" 

_ @x@ not to he considered as contincent feos prohibited by Rule 302. 
Mr. Pindar says that it still is an ethical problem for CPA members (and 
perhaps non-members) under Rule 392 to the extent there is anv contingent 
fee for testimony (as distinguished from pre ration to testify), in 

' spite of the present practice in some derivative suits. Also, Mr. Pindar 

| Stated he understood the merits of my argument that an accounting firm could | 

I have a conflict (with respect to vestifying truthfully) to the extent 

' it has a fixed overhead (such as a lonq-term lease) during the long 

| run and could be in financial difficulty if a major client (such as G4) 
withdrew its business; however, lr. Pindar said that he did not aqree with 


my arqument. 


12, (Re {7 of Haile Aff't.) On April 14, 1976, Les Seplaki, 
: PhD, professor and expert economist (see Exhibit G hereto, a copy of a letter 
from Dr. Seplaki to attorneys dated September 5, 1975) advised affiant that he 


wold be willing to testify as an expert economist and do the necessary 


work in preparation for his testimony in the Nabcor Action, and other 


atin 
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|, antitrust actions, on a reasonable contincgent-fee basis, depending on 
the merits of the case, the prospects for recovery, the work required, 
and the terms of the contingent-fcee agreement. Also, he advised me 


that h as testifed several times as an expert during antitrust trials. 


13. (Re {| 8 of Haile Aff't.) DR 7-109C discriminates unreasonably 
against plaintiff and his 10 clients because it permits exnerts wit various 
‘ substantia) interests of a contingent nature to testify, but prohibits 
|; Dlaintiff and his 10 eiients from retaining experts on a contingent 
basis, however, reasonable. See pp. 53-71 of plaintiff's keply Memorandum 


| dated February 24, 1976, particularly 4 6-13 at pp. 58-62, for the 


, reasons why DR 7-109C is unreasonably discriminatorv against plaintiff 


and his 10 clients, and is irrational. The evils of the contingencies 
permitted by DR I 9c are equal to or greater than the evils of various 


reasonable contingent fees which plaintiff and his clicnts are prohibited 


te | Pee | | 


Carl E. Person 


| from paying by DR 7-109C, 


Subscribed and sworn to before me 
this 15th day of April, 1976. 
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CARL E. PERSON 
ATTORNEY AT LAW : 
132 NASSAU STREET JA 115 
NEW YORK. N. Y. 10038 


(212) 340-4616 


April 29, 1975 


THOMAS M. McMANUS 


Dr. Irwin Miller, Ph.D. 
Arthur D. Little, Inc. 
Acorn Park 

Cambridge, MA 02140 


Re: National Auto Brokers Corp. ("Nabcor") v. General Motors Corporation 


Dear Dr. Miller: 


It was a pleasure talking with you yesterday about the Nabcor action. 
You were quite quick to grasp what I had in mind. 


In accordance with our conversation, I enclose a copy of the ANSWER TO 
INTERROGATORY NO. 1 by each of the 10 plaintiffs. Nabcor and its founders, Frank 
Maiorana and Anthony Maiorana, are the primary plaintiffs. The remaining 
plaintiffs are franchisees of Nabcor (including Dale Strimple, a principal of one 
of the 6 franchisees). You will see fran the answers to Interrogatory No.-1 
that the damages of the plaintiffs (Particularly Naboor, Frank Maiorana and Anthony 
Maiorana) are svaggering. The task at hand is proving these damages. 


Plaintiffs intend to prove the Nabcor distribution system would have had 
8% of the overall domestic market for new automobiles manufactured by the Big 4. 
See copy of Naboor's answers to interrogatories 37, 38 and 39 enclosed herewith. 
iz any additional facts are.needed, on which to base expert testimony relating 
to market share, please advise. 


The whole system had abou 
year) through March, 1973 
Court's denial of Nabcor' 


Because of this threat 
(manufacturers' franchise systems), 
market share that it did obtain was 
if it had been allowed to compete. 
market that we are going to have to 

. than the facts set forth in answer 
I will check wm see whether we will 


Sincerely, 


’ Carl E. Person 
P.S. Naboor's cost was the franchisod dealer's cost plus $25 
and the Genier's preparaticn charge. The doaler keot the "23° 
' Roldbeck" paid to hin by the factory at the cad of the year. ne 
Thus, on a $3,000 car (wholesale price) the francitisad dealer hata _ 
che cost tage 85 (nl 15 advertising alloy: i 
_ = oe gales to Guatigics i2as camanies, ddalcrs ind Prenat Si ty 
PO ee a. ae i ese eer oe Siig gio WX. yar 
3 tie ape _BohibitA 2 va RE uf Babe aca <see: 


oe . 
Yr 
7 
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| Interroyatory Mo. 37: Each fact supporting Plaintiffs' conten ; 

, tion: that by the dato of the complaint Plaintiffs “would have. 
_fachieved a sales level of approximately o% of the cntire 


market for new automobiles in the Uniled otates: 


1..Fleet sales started only a few years Lefore Uabcor's new 
i. system of marketing cars and over a relatively Short- = 
period of tine jumped.to about 15% of the entire narket; 


12..Nabcor's organization of franchised dealers was connatike 
+: tin contemplated numbers of personnel to the present 
structure of the automobile industry and would have had 
the capacity to far better than the o&% Ligure; 


s 


Bele a Free 9m tw 


4.3. Qaicor' s 20,000 contenplated vrohers. (with help fron the 

: Master Lrokers, Area Grokuvs and Wabcor itself) would 
have been able to sell at a maximum (easily) of about 

200 curs per year or 50 cars per year for part-tire 
Brokers. AG the minima of 50 Gara per year (1 car per 
week) the 20,000 Brokers would have sold about 1,000,u00 
gars’ por year. Some Brokers vould net have becn operating 
for various’ reasons, which accounts for the reduction of, 
Sales From 103 of 10,000,000 to about 8%. The figures 
would allow brokers to carn a decent living and the 
Brokers would have been able to compete successfully with 
the franchised oe who were stuck with higher ‘costs. 


. 4, 


a 


eres 


» Foreign cars achie 2ved about 16% of the market. = 


red 


ec 


a 


Aes Wabcor was se sLling a makes and nodels of gees cic cars, 

Me at lower prices, with lower overhead, with les self- 
interest and with various other factors which aie have 
allowed Wabcor and its franchisces to succeed in absencc} 
abe -the ti pegat > pactivities alleged in the complaint. 


Dyfeir, 


ie 


: iebeox? Ss rate ee increase in car orders and franchise’ sales >, 
allow the: conclusion that sanaishe would have achieved the .; 
8% goal ata sn anah anted ML Ae ol 
ye rs ae . Are 
Other, auto brokers# ‘have been able to uid substantial 
‘volumes of: sales through the “bird-dog". sten of auto 
Leen Seu — iS 


ee 


aa 


a 


< 
‘ « 


€ ea Beas a, : " % . TN Rss ee oe 
wie, athe — “ane so x7 iy Low; se igs ae ade ek 
bb tere . as. 
“are Re ‘aha. harket for the new at torn’ tes detected by GU gee! 
syPord, Chrysler and ANC tras well cstablished, and’ all”. 
Nabcor had to do to caphure a.sizeable percentage was” 
gj Lotter the sd aed eae 


a. 
Pa 


10. ‘Nabcor planned a eae o£ wince services to the new-car 
| _» .\purchaser, including iriiroct financing through Wabcor 
a | il Credit Corporation, ' insurance, warranty insurance or . Aioniy ale 
ao ‘WW other warranty Pecerane, sale’ ae optional equipment;, ete. 
td ‘ ? . 


{ 
| pteneoantry ty, 3 bach Cac” eapomeckived allegation that 
«|jby the date of the complaint Plaintiffs "would have achieved ! 

used: ‘automobile sales amounting to about 60% of the ‘number of, 
a patonele)cs sold ehrough the Haba Systen’; ae as ! 
eo Prenchi's ed eae averaye ed mat 60 used car ‘transact ion: 

a(trade-in and. resale) for each’ 100 new- car sales a 


,conse Pee ENE estimate. Bie oer NES 


i z 
" Se Me g. 
r te . 
: : ¢, 


| 

i ; nea : CVC IME en 
“i ~Nabcor would aw: piseae) ‘able to do as well as franchised 
ie 5 “dealers in anpabiaiesc trade-ins and res iting then...” 


+ 4 ‘“s i neni 
‘an | H +; 3 1 


| Interrogatory No: "360, Each fact stipportdng: auVeqackon that. by 

: the date of the complaint Plaintiffs “would have derived i 
eee tantial additional income from related financing and ~ 

;insurance arrangements": he Dh ana en tie 0 


ate : we heli Lise ‘ 
oad 


Pabioue actively sought ali cock figsaoins ‘and was. able to 
‘get one back to Brovide a snall amount; .. pe alice a 
ee acme cere 
Mane . j . Ae « oe K ‘ ae 
#.*Nabcor set up Nabcor Credit Corporation, applied for a’ 
, dicense, and intended to provide customer Financing as 
, Well as insurance,, and Viesessigas tat insurance as° well; ne de 


ries 


£04 
‘ 


'3.. Franchised dealers obtain boned ben fron iuidioact Pinancind, 
| "insurance, ete. and Naicor shoul have bcen able to do as 
‘.well as franchised dealers in ticse respects, probably 
_belter on a volune basis or with captive companies. 


BEST COPY AVAILABLE 


hAeotC OR L&C. 


SUMMARY _OF NABCOR TRANSACTIONS 
WITH THE MAIORANAS 


FOR _ THE PERIOD 


AUGUST 1, 1972 TO MARCH 8, 1973 


(Unaudited) 


Compiled for 


PAUL, WEISS. RIFKIND, 
WHARTON & GARRISON 


ricc 
_. aterhouse & Ca, 


Exhibit B 


NABCOR aint. 


SUMMAF¥ OF NABCOR TRANSACTIONS 
WITH THE MALORANAS 


FOR THE PERIOD AUGUST 1. 1972 


a Sten any 


20 MARCH 6. 1975 
(Unaudited) 


Loan account Total Frank Anthony 


Balance at July 31, 1972 owed by 
Nabcor to the Maioranas $16,918 $16,918 


Loans made by the Maioranas to Nabcor £3,002 23,652 


Repayments of loans by Nabcor to the 
Maioranas (Notes 1, 2 and 3) (53,490 (45,390 8,100 


Balance at March 8, 1973 owed by 


the Maioranas to Nabcor ($12,920) (3 4,820) (5 8.100) 


Salary payments to the Maioranas during 


period August 1, 1972 toMarch 8, 1973 $22,72 ___ $10,076 


NABCOR i eC. 


JA 120 
DETAIL OF NABCOR TRANSACTIONS 
WITH THE MAIORANAS 
FOR THE PERIOD AUGUST 1, 1972 
TO MARCH 8, 1973 
(Unaudited) 
Loan account Total Frank Anthony 
Balance at July 31, 1972 owed by 
Nabcor to the Maioranas $16,918 16,918 
Loans made by the Maioranas to Nabcor: 
August 14, 1972 ‘1,200 1,200 
August 14, 1972 2,000 2,000 
August 24, 1972 (paid to Ray LaVigne) 200 200 
October 12, 1972 100 100 
October 30, 1972 2,300 2,300 
November 24, 1972 i Pee bP 
January nS Op | 11,7356 Li 736 
February 13, 1972 3,000 3,000 
£3,008 23,004 
Repayments of loans by Nabcor to the 
Maioranas (Note 1): 
August a, 197% (2 ,000) (2 ,000) 
October 13, 1972 (1,000) (1,000) 
October 19, 1972 (2,000) ($ 2,000) 
December 19, 1972 (25,915) (21,915) (4,000) 
December 19, 1972 (Note 2) (3,700) (1,600) (2,100) 
January oe, aelo CLL ,873) (11,875) 
January 2, 2973 (Rote 3) 7,000 7,000 
53,490 45,390) ° (3,100 
Balance at March 8, 1973 owed by the 
Maioranas to Nabcor (512 970) {5 4.870). (5 3.100) 
Salary payments during period 
mugust 1 L972 te March 6, 1973: 
December 19, 1972 $17,500 $10,000 S 7,500 
December 26, 1972 500 500 
February 23, 1973 4,202 2,351 1,845 
March ty 2972 526 295 23) 


$22 .728 i726 10,076 


RABC OR nC. 


NOTES TO THE SUMMARY OF 
NABCOR TRANSACTIONS WITH 
THE MAIORANAS 


FOR THE PERIOD AUGUST 1, 197? 
TO MARCH 8, 1973 


tennant Lan nea 


(Unaudited) 
NOTE 1 - REPAYMENT OF LOANS BY 


NABCOR TO THE MAIORANAS: 


Repayments and other charges to the Maiorana loan accounts 
were made for $12,920 more than owed to them by Nabcor. 


NOTE 2 - DECEMBER 19. 1972 
CHARGE TO LOAN ACCOLNT: 


In discussing the $55,060 loan, during the deposition taken 


on March 29, 1973 (page 763) , Frank Maiorana stated that $2,100 and $1,600 were 
used directly by Anthony Maiorana and himself to satisfy certain 
personal obligations. These amounts were not recorded in the loan 
accounts in the general ledger but are included in this analysis. 


NOTE 3 - JANUARY 2, 1973 
CHARGE TO LOAN ACCOUNT: 
Frank Maiorana, ina deposition taken on March 29, 1973 (page 808), 
Stated that land he purchased trom Nabcor was partially financed by 
the extinguishment of $7,000 owed to him. This amount is not recorded 
in the loan account of the general ledger, but is included in this 
analysis. 
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TICC Q SIXTY BROAD STREET. NEW YORK, NEW YORK 10004 212-422-6000 
i” Y, “ i vy TN 
\ “aterhouse & Co, | 


On eae eer ne April 6, 1973 


To Paul, Weiss, Rifkind, Wharton & Garrison 


At your request we have compiled an unaudited summary of 
Nabcor transactions with the Maioranas for the period August 1, 1972 to 
March 8, 1973 from photocopies of what is purported to be the financial 
records of Nabcor Inc., consisting of the general ledger, for the period 
August 1, 1972 to January 31, 1973 andthe cash receipts and cash disburse- 
ments journals for the period August 1, 1972 to March 8, 1973, which were 
marked as deposition exhibits "Anthony Maiorana Exhibits 3, 4, 5, and 6" 
and ''Frank Maiorana Exhibits 22 and 26" in the action of National Auto 
Brokers Corp., et al., plaintiffs, against General Motors Corporation, 
et al., defendants. Inasmuch as we have not made independent verifica- 
tion of these records this compilation does not constitute an examination 
in accordance with generally accepted auditing standards and accordingly 
we express no opinion on the fairness of the amounts included therein. 


Our work consisted of the following for the period August l, 
1972 to January 31, 1973: 


1. We added the individual account balances in the general ledger 
to determine if the general ledger balanced. The debits ex- 
ceeded the credits by $1,346. Due to the insignificance of 
this amount and the lack of supporting documentation, we did 
not attempt to locate this difference. 


. We checked the arithmetic of all the balances in the general 
ledger. 


- We checked the arithmetic of the cash receipts and cash disburse- 


ment journals and agreed the monthly totals to the cash accounts 
in the general ledger. 


- We agreed the monthly distribution of cash from the receipts 
journal to the individual general ledger accounts. 


. We agreed the monthly distribution of cash from the disbursements 
journal to the general ledger accounts, except that in September, 
October, November, December and January we noted unlocated dif- 
ferences of $180, $399, ($397), $821, and $490, respectively. 


. We reflected the results of two Maiorana transactions occurring 
on December 19, 1972 and January 2, 1973 as stated in a deposi- 
tion of Frank Maiorana taken on March 29, 1973 (pages 763 and 


808). These two transactions are described in Notes 2 and 3 
to this compilation. 


oe . 
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The information for the period from February 1, 1973 to March 
8, 1973 was compiled from photocopies of the cash receipts and cash 
disbursements journals for that period. No general ledger was presented 
for our review and accordingly we were undble to trace the cash receipts 
and cash disbursementstotals to a general ledger cash account. 


This compilation was made for the sole use of General Motors 
Corporation in the action of National Auto Brokers Corp., et al., against 


General Motors Corporation, et al. 


NABCOR ac. 


-_ POCONO AND LEISURE 


Se 


FOR_THE PERIOD 


AUGUST 1, 1972 TO MARCH 8, 1973 
a ee 
(Unaudited) 


Compiled for 
PAUL WEISS, RIFKIND, 
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Exhibit C 


nA DC OR LC. 


SUMMARY OF NABCOR TRANSACTIONS WITH 
THE MAILORANAS AND THE SUBSIDIARIES - 
POCONO AND LEISURE 


FOR _ THE PERIOD AUGUST 1, 1972 


aetna 


TO MARCH 8, 1973 


ne See enna 


(Unaudited) 


Pocono 
and 
Total Maioranas Leisure 


Balance at July 31, 1972 owed by 
Nabcor to the Maioranas and Pocono 


and Leisure $18,118 $16,918 $ 1,200 


Loans made by the Maioranas and Pocono 
and Leisure to Nabcor 70,243 23,652 46,591 


Repayments of loans by Nabcor Inc. to 
the Maioranas and Pocono and Leisure 


(Motes 1, 2 and 3) . (97 684) (53,490) (4/ 


Balance at March 8, 1973 owed by Nabcor 
to Pocono and Leisure,and by the 
Maioranas to Nabcor . oe 
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DETAIL OF NABCOR __ «A 
’ THE SUBSIDIARI 


FOR THE PERIOD AUGUS 


Balance at July 31, 1972 owed by Nabcor to the 
Maioranas and Pocono and Leisure 


Loans made by the Maioranas and Pocono and Leisure 

to Nabcor: 

August 4, 1972 
August 1972 
August 1972 (paid to Ray LaVigne) 
September 2 1972 
October 1972 
October 1972 
October 1972 
November 1 1972 
November 1972 
December 1972 
January 5, 913 
January 1973 
January 1973 
January 1973 
February 1973 
February 1973 
February 1973 
February 1973 
March - 1973 


Repayments of loans by Nabcor to the Maioranas 
and Pocono and Leisure (Note 1): 
August 1972 
August a, L972 
October 1972 
October 1972 
October 1972 
November 1 1972 
November 1972 
December 1972 
December 1972 (Note 2) 
December 1972 
December 1972 
December » Bele 
January 4, 1973 
January » 1973 (Note 3) 
February 1973 
March 1973 


Balance at March 8, 1973 owed by Nabcor to Pocono 
and Leisure, and by the Maioranas to Nabcor 


‘SACTIONS WITH MAIORANAS AND 
.S_POCONO AND LEISURE 


*_1,_1972 TO MARCH 8, 


iudited) 


1973 


Matioraras 


Total 


16,918 


1,200 
2,000 
200 


100 
2,300 
3,116 

11,736 


3,000 


(2,000) 


620003 
2,000) 


(25,915) 
(3,700) 


(11,875) 
(7,000) 


Frank 


16,918 


1,200 
2,000 
200 


100 
2,300 
3,116 

11,736 


3,000 


23,652 


(2,000) 


(1,000) 


(21,915) 
(1600) 


(11 875) 
(7 ,000) 


Anthony 


($2,000) 


(4,000) 
(2,100) 


Pocono 


and Leisure 


encanta ne 


Total 


Pocono 


Le.*ure 


Si.200 4 1 205 


11,000 


10 
2,000 


13,414 
2,500 


700 

400 
5,000 

967 
1,000 
5,000 
2,600 
2.000 


694293) 
1,000) 


83 i783 
1,178) 


(750 
(1,329 


(265 
(24 ,391 


(265) 
(11,540 


$11,000 


10 
2,000 
13,414 
2,500 
700 
5,000 


1,500 
500 


5 
mre aren ans neem netanennenaseesae te asunrae 
“46,591 25 881 20,710 


(3,000) 


(5 ,399) 
(1,178) 


750) 
(1,000 


(12,851) 


(329) 


RAP COR 2 


NOTES TO THE SUMMARY oa 
NABCOR TRANSACTIONS WIT 
THE MAIORANAS AND THE “SUBSIDIARIES. 
POCONO ANS LEISURE 


FOR THE PERIOD AUGUST 3 . 
TO MARCH 8, 197 


a ee enn nee wz 


(Unaudited) 


a) 
m hee 
See emma 


NOTE 1 - REPAYMENT OF LOANS BY 
NABCOR TO THE MAIORANEAS: 


Repayments and other charges to the Maiorana loan accounts 
_ were made for $12,920 more than owned to them by Nabcor. 

pe) 
NOTe 2 = DECEMBER 19. 1972 

- CHARGE TO LOAN ACCOUNT: 


In discuss ng the $55,000 loan, during the deposition taken 
on March 29, 1973 (pi je 763), Frank Maiorana stated that $2,100 and $1,600 were 
used directly by Anthony Maiorana and himself to satisfy certain 
personal obligations. These amounts were not recorded ii the loan 
accounts in the general ledger but are included in this analy-is. 


NOTE 3 = JANUARY 2, 1973 
CHARGE TO LOAN ACCOUNT:- 


Frank Maiorana , 1n a deposition taken on March 29, 1973 (page 808) , 
stated that land he purchased from Nabcor was partially financed by 
the extinguishment o .000 owed to him. This amount is not recorded 


in the loan account . ae general ledger, but is included in this 
analysis. 


e 
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eo mene April 6, 1973 


To Paul, Weiss, Rifkind, Wharton & Garrison 


At your request we have compiled an unaudited summary of 
Nabcor transactions with the Maioranas and the subsidiaries, Pocono and 
Leisure, for the period August 1, 1972 to March 8, 1973 from photocopies 
of what is purported to be the financial records of Nabcor Inc., con- 
sisting of the general ledger for the period August l, 1972 to January 31, 
1973 and the cash receipts and cash disbursements journals for the period 
August 1, 1972 to March 8, 1973, which were marked as deposition exhibits 
"Anthony Maiorana Exhibits 3, 4, 5, and 6" and ''Frank Maiorana Exhibits 
22 and 26" in the action of National Auto Brokers Corp., et al., plain- 
tiffs, against Gener2l Motors Corporation, et al., defendants. Inasmuch 
as we have not made independent verification of these reccrds this 
compilation does not constitute an examination in accordance with gen- 
erally accepted auditing standards and accordingly we express no opinion 
on the fairness of the amounts included therein. 


Our work consisted of the following for the period August l, 
1972 to January 31, 1973: : 


1. We added the individual account balances in the general ledger 
to determine if the general ledger balanced. The debits ex- 
ceeded the credits by $1,346. Due to the insignificance of. 
this amount and the Lack of supporting documentation, we did 
not attempt to locate this difference. 


. We checked the arithmetic of all the balances in the general 
. ledger. 


We checked the arithmetic of the cash receipts and cash disburse-. 


ment jourria's and agreed the monthly totals to the cash accounts 
in the general ledger. 


We agreed the monthly distribution of cash from the receipts 
journal to the individual general ledger accounts. 


We agreed the monthly distribution of cash from the disbursements 
journal to the general ledger accounts, except that in September, 
October, November, December and January we noted unlocated dif- 
ferences of $180, $399, ($397), $821, and $490, respectively. 


We reflected the results of two Maiorana transactions occurring 
on December 19, 1972 and January 2, 1973 as stated in a deposi- 
tion of Frank Maiorana taken on March 29, 1973 (pages 763 and 
808). These-two transactions are described in Notes 2 and 3 
to this compilation. 


~~ 
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The information for the period from February 1, 1973 to March 
8, 1973 was compiled from photocopies of the cash receipts and cash 
disbursements journals for that period. No general ledger was presented 
for our review and accordingly we were unable to trace the cash receipts 
and cash disbursements totals to a general ledger cash account. 


This compilation was made for the sole use of General Motors 
Corporation in the action of National Auto 


General Motors Corporation, et al. 


We ah 


Brokers Corp., et al., against 


HAEBC OR a Sate 


FOR THE PERIOD 


AUGUST 1, 1972 TO MARCH 8, 1973 
(Unaudited) 


Compiled for 


PAUL, WEISS, RIFKIND, 
WHARTON & GARRISON 


rice 
aterhouse & Ca 


Exhibit D 


SUMMARY OF NABCOR CASH RECEi PTS 
AND DISBURSEMENTS 


FOR THE PERIOD AUGUST 1 


late 


TO MARCH 8 


ee ee 


(Unaudited) 


Cash receipts, excluding those from the 
Maioranas and known transactions ! 
unrelated to the auto business $98,80. 


Less - Cash disbursements, excluding those to 
the Maioranas and known transactions unrelated . 


to the auto business ($2 371) 


Excess of cash receipts over disbursements, as defined 46 ,430 


Transactions with the Maioranas: 
- Repayments to the Maioranas ($42,790) 


Salaries to the Maioranas (22 728) 
Total payments to the Maioranas (65,518) 
Less - Loans from the Maioranas 23.652 

Net payments to the Maioranas (41,866) 


Transactions with Pocono and Leisure: 
Received from Pocono and Leisure 46,591 - 
Payments to Pocono and Leisure (44 194) 


Net receipts from Pocono and Leisure 2,397 

Other transactions not related to the auto business (net) (10 ,694) 
Excess of cash disbursements over cash receipts (3,733) 
Cash balance at August 1, 1972 2.261” 


Cash balance at March 8, 1973 ($1,472) 


SUMMARY OF - 
AND 


FOR THE PER 
TO MA 


(U: 


August 
Cash receipts, excluding those from the Maioranas 


and known transactions unrelated to the auto 
business: ‘ 
Vehicle sales (net) 

Franchise sales (net) 

Bank loans 

Miscellaneous 


Cash disbursements, excluding those to the Maioranas 
and known transactions unrelated to the auto 
business: 

Auto purchases 

Auto expenses 

Legal and accounting 
Commissions 

Salaries 

Operating expenses 
Bank loan payments 
Interest 

Unlocated difference 


2,276 


Excess (deficit) of cash receipts over cash d. burse- 
ments excluding transactions with the Maioranas and 
known transactions unrelated to the auto business (1,000) 

Maiorana transactions: 

Loans from Maioranas 3,400 
Repayments to the Maioranas (Note 1) (2,000) 
Maioranas salaries 


Net payments from (to) the Maioranas 1,400 
Loans from (to) Pocono and Leisure (net) 1,707 


Other transactions not related to the auto business: 


Transactions with North American Land (1,450) ( 
Lot sales 


Land purchases 

Payments to Ray LaVigne (Note 4) 

Investments (Note 2) (1,200) ;¢ 
Property tax payments (Note 3) 


457 
Excess (deficit) of cash receipts over cash disbursements (543) 


Cash balances, beginning of period 2,261 


Cash balances, end of period $1,718 < 


sf 


)F_NABCOR CASH RECEIPTS 
iD DISBURSEMENTS 
VERIOD AUGUST 1, 1972 


MARCH 8, 1973 
(Unaudited) 


September October November December January February March 
i 


Si eek S00 oe Saas 8 058 
795 = 645 0 


$23, 
L423 300 ( 173) 4,212 

45,620 25,000 70, 7620 

760 73 72 "911 


) 2,759 9.271 300 45.890 37,902 1,504 (101) 98 801 


3,528 

759 3,387 65 2.664 

225 600 1,582 1,650 1,960 

119 119 

331 661 661 eee 4.400 

265  &,562 1,039 3,068 1,348 
1, 


180 399 397 821 490 
1,879 9.728. 2,885 6.450. 12.342 15 ,946 885 


880 457 2.985 39.460. 25 560 14 442 986 


2.400. 3,216 ees 3,000... 
(3,000) (25,915) (11,875) (42,790) 
(18 000) (4,202) (526) 392798 ) 
(600) 3,116 (43,915) (139). €1,202) (526) (41,866) 
10 1,000 6,837 156 (18,291) 9,238 1,740 2,397 


1) (14,694) (1,150) (17,294) 
42,016 “42,016 


5,900 5,000 
. (400) (2,000) (1,500) (1,200) (1,600) (400) (7,100) 
)) (28,000) (1,000) (30,200) 


(3,116) (3,116) 

(668) (1.150) 4,837 (45 259) (15 ,630) 6 436 814 (50,163) 
: ie) «6(4,8607) 7,255 G» 799)  $,930 (8 ,006) “a72) (3,700) 
| 1,718 1820 "323 25575 (3,224) 6,706 1,300 61 


ee $2,575 __($_3,224) $ 6,706 ($ 1,300) ($1,472) ($ 1,472) 


~ 


NABCOR LG. 


NOTES TO THE SUMMARY OF 
NABCOR CASH RECEIPTS AND DISBURSEMENTS 


FOR THE PERIOD AUGUST 1, 1972 
TO MARCH 8 


Mae Bh 


(Unaudited) 


NOTE 1 - REPAYMENTS OF LOANS TO MAIORANAS: 


Repayments to the Maioranas were made for $2,220 more than 
owed to them by Nabcor. This amount excludes $10,700 of charges to the 
Maiorana loan accounts, which Frank Maiorana stated in a deposition 
taken March 29, 1973 (pages 763 and 808) should have been made. 


NOTE 2 - INVESTMENTS: 


Disbursements charged to the investments account consist of: 


August 14, 1972 Disbursements made to "Ray LaVigne's 

Mother" $ 1,200 
September 29, 1972 Payments for Aleeda Development Corp. 28 ,000 
January 15, 1973 Disbursement paid to "G.E. Credit Corp." 


1,000 


$30,200 
NOTE 3 - PROPERTY TAX PAYMENTS: : 


This represents a disbursement made to Joseph Notarianni on 
November 24, 1972 for the tax on the Giombetti Property. 


NOTE 4 - PAYMENTS TO RAY LaVIGNE: 


rank Maiorana, in a deposition taken on March 15, 1973 (pages - 
stated that Ray LaVigne has never engaged in any functions 


F 
329 - 360), 
relating to the auto business. 
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To Paul, Weiss, Rifkind, Wharton & Garrison 


April 6, 1973 


At your request we have compiled an unaudited summary of 
Nabcor cash receipts and disbursements for the period August 1, 1972 to 
March 8, 1973 from photocopies of what is purported to be the financial 
records of Nabcor Inc., consisting of the general ledger for the period 
August 1, 1972 to January 31, 1973 and the cash receipts and cash dis- 
bursements journals for the period August 1, 1972 to March 8, 1973, whic! 
were marked as deposition exhibits "Anthony Maiorana Exhibits 3, 4, 5, 
and 6"' and "Frank Maiorana Exhibits 22 and 26" in the action of National 
Auto Brokers Corp., et al., plaintiffs, against General Motors Corpora- 
tion, et al., defendants. Inasmuch as we have not made independent 
verification of these records this compilation does not constitute an 
examination in accordance with generally accepted auditing standards and 


accordingly we express no opinion on the fairness of the amounts includec 
therein. 


Our work consisted of the following for the period August l, 
1972 to January 31, 1973: 


1. We added the individual account balances in the general ledger 
to determine if the general ledger balanced. The debits ex- 
ceeded the credits by $1,346. Due to the insignificance of. 
this amount and the lack of supporting documentation, we did 
not attempt to locate this difference. 


2. We checked the arithmetic of all the balances in the general 
ledger. 


3. We checked the arithmetic of the cash receipts. and cash disburse- 


ment journals and agreed the monthly totals to the cash accounts 
in the general ledger. 


4. We agreed the monthly distribution of cash from the receipts 
journal to the individual general ledger accounts. 


5. We agreed the monthly distribution of cash from the disbursements 
journal to the general ledger accounts, except that in September, 
October, November, December and: January we noted unlocated dif- 
ferences of $180, $399, ($397), $821, and $490, respectively. 


6. We summarized, on a monthly basis, entries made in the general 
ledger. 


7. We added the balances in the cash accounts shown in the general 
ledger and at the end of each of the months from July 31, 1972 
through January 31, 1973 to arrive at the total balance for all 
‘cash accounts in the general ledger. 


* 
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The information for the period from February 1, 1973 to March 
8, 1973 was compiled from photocopies of the cash receipts and cash dis- 
bursements journals for that period. No general ledger was presented 
for our review and accordingly we were unable to trace the cash receipts 
and cash disbursements totals to a general iedger cash account. 


This compilation was made for the sole use of General Motors 
Corporation in the action of National Auto Brokers Corp., et al., against 
General Motors Corporation, et al. 
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RABCOR 1 SR. a, 
SUMMARY OF LOAN, INTERCOMPANY 
AND MAIORANA _ TRANSACTIONS 
ee ll 


FOR THE PERIOD DECEMBER Lo. 1972 
TO JANUARY 31, 1973 


(Unaudited) 


Compiled for 


PAUL, WEISS, RIFKIND, 
WHARTON & GARRISON 


ne ensteennaametnens se anes 


unce to ete 
\V"aterhouse & Ca FS 


Exhibit E 


me meee ee 


Ridcos tec, 


SUMMARY OF LOAN, INTERCOMPANY AND 


MAIORANA TRANSACTIONS 


FOR THE PERIOD DECEMBER 19. 1972 
TO JANUARY 31, 1973 


(Unaudited) 


Total outside loans $95 ,620 


Less - Payments to Maioranas; 
Loans (net) 
Salaries 


Available for operations 


Net distvibution of outside lcans: 
Nabcor 
Pocono 
Leisure 


NABCOR 1 Sf. 


SUMMARY OF LOAN, INTERCOMPANY AND 
MAIORANA TRANSACTIONS 


FOR THE PERIOD DECEMBER 19, 1972 


eens natnne nnnetneetantnananesaten aA Cee 


TO JANUARY 31, 1973 


ene ed ene 


(Unaudited) 


Transaction 


December 19, 1972:- 
Proceeds of loan 
(Fidelity) 
Payments to: 
Frank Maiorana 
Anthony Maiorana 


January 2, 1973:- 
Proceeds of loan 
(Provident ) 
Payments to 
Frank Maiorana 
Transfers to: 
Pocono 
Leisure 


January 5, 1973:- 
Payments to: 
Frank Maiorana 
Anthony Maiorana 
Loan from Frank 
Maiorana 


January 19, 1973:- 
Payments to: 
Frank Maiorana 
Anthony Maiorana 
Transfer ‘o Nabcor 


January 22, 1973: 
Proceeds from loan 
(Provident) 
January 26, 1973: 
Transfer to Nabcor 


*Includes a $500.00 payment made on D°cember 26, 1972. 


$45,620.00 
(31,915.00) 


(12 ,000.00)* 


1,705.00 


25,000.00 
(1.674, 72) 


(11,539.90) 
(12,851.39) 


11,736.45 


Pocono 


$11,539.90 


(6,000.00) 
(5,000.00) 


Leisure 


$12,851.39 


Combined 
3 companies 


$45 ,620.00 


(31,915.00) 
(12 000.00) 


1,705.00 


25,000.00 
(11,874.71) 


(7,000.00) (13,000.00) 
(5,000.00) (10,000.00) 


‘ Li 730.45 


470.45 


1,100.00 


$39.90 


851.39 


1,861.74 


(5,669.00) (1,335.00) (7,004.00) 


(3,750.00) 
(400.00) 


15,000.00 


(1,250.00) 
(700.00) 


10,000.00 


(5,000.00) 


25,000.00 


5 000.00 . {5 000.60) 


6,100.00 


5,181.00 


? £475.00 12,996.00 


4 


720.90 


2 566,39 


316 562.74 
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April 6, 1973 


To Paul, Weiss, Rifkind, Wharton & Garrison 


At your request we have compiled an unaudited summary of loan, 
intercomptay and Maiorana transactions for the period December 19, 1972 
to January 31, 1973 from photocopies of what is purported to be the 
financial records of Nabcor Inc., consisting of the general ledger for 
the period August 1, 1972 to January 31, 1973 and the cash receipts and 
cash disbursements journals, and certain other related schedules, which 
were marked as deposition exhibits "Anthony Maiorana Exhibits 1, 3, 4, 
5, and 6" in the action of Netional Auto Brokers Corp., et al., plain- 
tiffs, against General Motors Corporation, et al., defendants. Inasmuch 
as we have not made independent verification of these records this com- 
pilation does not constitute an examination in accordance w.th generally 
accepted auditing standards and accordingly we express no opinion on the 
fairness of the amounts included therein. 


Our work consisted of the following for the period December 19, 
1972 to January 31, 1973; 


1, We reviewed the Nabcor cash disbursements and the Nabcor cash 
receipts journals for all transactions with Pocono Futures, 
Leisure Life and the Maioranas. 


. We reviewed schedules of Pocono Futures and Leisure Life for all 
transactions with Nabcor and the Maioranas. These schedules did 
not show transactions for any period prior to January 1, 1973. 


. We traced and agreed all items extracted from the receipts and 
disbursements journals of Nabcor to the general ledger. 


We analyzed the loan and officers'salary general ledger accounts 
of Nabcor. 


We reviewed the cash receipts journal and cash disbursements 
journal for material loans from, and repayments to outsiders. 


We summarized the loans, intercompany and Maiorana transactions 
as extracted from the cash journals and the prepared schedules 
to show the net effect of borrowings from outsiders. 


“is compilation was made for its sole use in the action of 
National Auto Brokers Corporation against General Motors Corp., et al, 
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||| Steps Taken to Bar 
Contingent Fees 
Paid to Accountants 


Under Plan, It Would Become | 
Unethical to Get Funds 
For Help in Legal Case 


By a WALL STREET JOURNAL Staff Reporter 

NEW YORK-—The accounting profession, 
a frequent target for class-action lawsuits, 
is, taking steps to bar accountants from 
helping to press such lawsuits in return for 
a piece of the action, 

Under a proposea ruling, it would be- 
come unethical for an accountant fo_serye 
as an expert_ssiiness_c or_do litigation re; 
Search fora contingent ‘ec, According to the 
Americaninstitute ot Cent’ <. Rublic Ac: 
countants, the change is intenaed to buttress 
the accountant’s independence by e)/minat- 
ing a possible bias in expert testimoiy. 


“Our concern is that the accountant at 
a’l times be objective and not have a finan- 
cial stake in the outcome,” said Donald 
Schneeman, the institute’s general counsel. 
“This (concept) is a very hard thing for 
“||lawyers to grasp," he added. 


Already there are howls of protest from 
the “plaintiff's bar,’’ the lawyers who spe- 
cialize in bringing shareholder suits aga’ ast 
big corporations cor their auditors, They say 
the ethics ruling would deny them expert 
accounting witnesses because, in their view, 
it is impractical to bring class actions un- 
less lawyers and their supporting experts 
work for contingent fees—a percentage of 
whatever damages they recover. 


In a class action, the plaintiff—a share- 
holder charging fraud, for instance—brings 
suit on behalf of all his fellow shareholders. 
The damages sought by thts ‘‘named plain- 
tiff’ may be relatively small, but the sum 
claimed on behalf of the entire class may 
total millions of dollars. Tne class's lawycr 
works for a share of the recovery, a portion 
that typically runs 10% to 25%, subject to 
court approve’. 


Proponents of class actions contend the 
device offers the only effective protection 
for small investors, whose individual claims 
are too meager to support a lawsuit. In re- 
buttal, critics argue that class members 


typically recover only a pittance, and the! a 


sole beneficiary of a class action is the law- 
yer who brings it. 


In recent years, literally hundreds of 
class actions have been brought against ac- 
counting firms. Accountants complain that 
they are pegged as the ‘‘deepest pocket’ — 
the most solvert would-be defendants when 
disgruntled investors are looking around for 
somebody to sue. 

The accountants’ code of ethics already 
bars working for contingent fees, but it 
ma 
a (as well 


untants—representing clients in|” 


tax proceedings). The proposed ruling as- 
Se that the exception for court-set fees 
wasn’t meant for class actions. Rather, it 
applies only where an accountant, in effet, 
ig working for ‘he court itself, as in a bank- 
ruptcy reorganization. The ruling, approved 
last week by an institute committee, is 
being circulated for comment. 


Melvyn 1. Weiss, a New York lawyer who} } 


has brought numerous class actions against 
accounting firms, denounced the proposal as 
“a clear attempt to emasculate the ability 
of small stockholders to obtain a remedy” 
gainstauditars.ondtncinchicntg, It is ob- 
Viously impractical, he said, for a plaintiff 
with a $5,000 individual claim to hire a 
first-rate accounting firm as expert wit- 
nesses. Currently, Mr. Weiss sald, acccunt- 
ing experts typically get 10% to 20% of the 
fees awarded by the court. On! a 


firms are willing to serve as exports for th 
plaintlit’ss s_side, he_said., 


ef lie -| 
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Exhibit F 


LES SEPLAKI, 


Economist 


(212) 687-0¢99 


JA 143 
Suite 303E 


Pan Am Building 
200 Park Avenue 
New York, New York 10017 


September 5, 1975 


DEAR ATTORNEY - 


May we take this opportunity to inform you of the availability of our ECONOMIC 
CONSULTING SERVICES to attorneys. While we endeavor to perform a variety of 
services, such as research concerning utility rate regulation, the estimation 
of pecuniary damages emanating from employment discrimination, and patent 
Telated matters, our main preoccupation appears to center in antitrust and, 

in particular, on the determination of pecuniary losses in personal injury 
(reduced performance capacity, disability, and wrongful death) cases. 


Our service in connection with PERSONAL INJURY litigation normally has two 

phases. (a) Upon obtaining a certain amount of information and data from you, 

we research the ecunomic issues, gather statistics, and prepare a Pecuniary Damage 
Report. This Report contains our estimate of the economic damages incurred 

by the parties and as such may be used in settlement negotiations or in related 
procedures. (Our defense oriented service in this regard includes the examination and 
evaluation of, and reporting upon, any economic reports which may have been submitted 
by experts on the other side). We usually obtain the initial information pertaining 
to the case from the attorney. In addition, we often use one of our standard 
questionnaires and/or personally interview attorney's clients. The total 
for this phase of our service, in most cases, ranges between $200 and $250, 
is paid by the attorney, and includes the $100 retciner. (b) If the case is 
we provide expert testimony in substantiation of our estimates. 
service is $50 per hour spent at court. 


fee 


tried, 
Our fee for this 


In connection with ANTITRUST related matters, we conduct relevant economic research, 
estimate damages, delineate markets, estimete market shares, repe-t on the economic 
indicators of conspiracy and other antitrust violations. Our fee in these cases, 
as well as in cases relating to matters mentioned in the first paragraph, depends 


upon the rature and magnitude of the project involved; hence, 


mutual agreement. 


If you have any questions please do contact us. 
fee’ that we can accommodate you. 


Respectfully yours, 


A 


Lay rr 4 hey 


Les Seplaki, PhD 
Economist 


LS/bs 
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CARL E. PERSON, 75 C 1473 (JFD) 


ee 
—————— 


Plaintiff, AMENDED 
STATEMENT PURSUANT 
~against- TO RULE 9(g) OF 
“THE GENERAL RULES 
THE ASSOCIATION OF THE BAR ia a 
OF THE CITY OF NEW YORK, 
SUPREME COURT, APPELLATE DIVISION, 
FIRST DEPARTMENT, 
SUPREVE COURT, APPELLATE DIVISION, 
SECOND DEPARTMENT, and 
ATTORNEY GENERAL OF NEW YORK STATE, 


oo 


This amended statement is submitted by plaintiff » <suant to Rule 
, 9(g) of the General Rules of the United States District Courts for the Southern 
\ and Eastern Districts of New York. Plaintiff contends that as to the facts 


listed below there is no genuine issue to be tried: 
' Eastern District of New York, and has his office for the practice of law in 
| New York County, New York, in the Southern District of New York. 


2. Plaintiff has been and is the attorney of record, working on a 


wholly contingent-fee basis, for his 10 clients, who are the plaintiffs ina 


1. Plaintiff is a resident of- Queens County, New York, in the 


major, highly complex antitrust action against General Motors Corporation and 


others (the "Naboor Action"). 


3. The first of 3 or 4 trials in the Nabcor Action is scheduled to 


cammence in September, 1976. 
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4. Plaintiff and his clients are in substantial, present need of 


) locating and retaining experts to testify at, and to prepare necessary 
accounting, survey, statistical, economic and marketing studies for, each of 
the 3 or 4 trials anticipated in the Naboor Action, as set forth in 4 3 of my 


| Supplemental Affidavit, sworn to April 15, 1976, 


5. Plaintiff's clients are unahle to pay the reasonable but 
; Substantial fees being asked by expert witnesses on a non-contingent basis 
to perform the work and give the testimony reasonably required of them to 

| enable plaintiff to present his clients' side of the controversy in the 


Nabcor Action fairly and fully, as set forth in 4 4-7 of my Supplemental 


Affidavit, sworn to April 15, 1976. 


6. The defendants in the Nabcor Action can afford to, and 
| have retained and used and plan to use during the trials, experts to 
_ aid in their defense, drawn from firms of experts who have regularly 

served the defendants in the past and can be expected to serve them 


in the future. 


7. Plaintiff and his .0 clients have already failed to use 
expert witnesses needed by them in the Nabcor Action to perform work and 
' give testimony because of DR 7-109C, ‘which prohibits plaintiff from using 
expert witnesses on any kind of contingent nasis, as set forth in 44 8-9 of 


, my Supplemental Affidavit, sworn to April 15, 1976. 


8. Each of the defendants participates in enforcement of DR 
7-109C and other rules and statutes applicable to plaintiff if he violates 


| DR 7-109C, directly (by defendants other than the New York State Attorney 


a, 
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I General) and indirectly (by the New York State Attorney General, under his 


authority to enforce § 90(2) of the New York Judiciary Law). 


9. DR 7-109C clearly prohibits plaintiff from using expert 
| witnesses in the Nabcor Action on any kind of contingent-fee basis: 
| (i) mo matter how reasonable in amount; 
(ii) no matter how probable the outcome; and 
(iii) whether or not counsel in the same case are authorized 
(under DR 5-103A.2) to receive a fee contingent 


on the outcome of the case. 


10. Some arrangement by plaintiff and his clients with expert 
' witnesses to pay thcm reasonable fees on a contingent basis are possible, 


but for DR 7-109C, as sect forth in 4 10-12 of my Supplemental Affidavit, 
' Sworn to April 15, 1976. 


11. DR 7-109C unreasonably discriminates against plaintiff 
; and his 10 clients in favor of the defendants in the Naboor Action, as set 


, forth in 4 13 of my Supplemental Affidavit, sworn to April 15, 1976. 


12. The defendants in this present action deny in their pleadings 
, and during oral argument by counsel that DR 7-109C is invalid or 
unenforceable. 


, 


13. It is unlikely in the extreme that plaintiff could hope to 
obtain a favorable ruling from the Committee on Professional and Judicial 
; Ethics of The Association of the Rar of the City of New York ("Ethics 


;; Committee") that plaintiff could use expert witnesses in the Nabcor Action 


, On a contingent-fee basis without ethical impropricty. 
| nay 
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14, Without a ruling of some sort by the Ethics Comittee, 


} at is all but certain that plaintiff could not obtain experts willing to 
| work on a contingent-fee basis, because of DR 7-109C, as set forth in 


3, 10-12 of my Supplemental Affidavit, sworn to April 15, 1976. 


18. If plaintiff found expert witnesses and used them on a 

| contingent-fee basis in the Naboor Action he would risk disciplinary 
proceedings by each of the defendants, under DR 7-109C and court rules of 
the Ist an‘ 2nd Departments of the Appellate Division of the New York 

; Supreme Court and criminal or other proceedings under § 90(2) of the New 
York Judiciary Law. 


16. DR 7-109C is irrational and operates to discriminate against 


those who cannot afford expert testimony and tends to deny to the less 


| affluent litigant access to the courts in cases which, if fairly and fully 


tried, might be shown to be meritorious, as set forth in 4 13 of my 


|| Supplemental Affidavit, sworn to April 15, 1976. 


17, There is an actual case or controversy between plaintiff and 
| Gefendants under 28 U.S.C. § 2201, 42 U.S.C. § 1983 and the Ist and 14th 


| Amendments to the United States Constitution. 


18, The actions of defendants in adopting and/or enforcing 
DR 7-109C, directly or indirectly, constitute state action. 


| Dated: New York, New York 
April 15, 1976 Respectfully ef): 


Carl £. ferson, pro se 
132 Nassau Street 
New York, N.Y. 10038 


(212) 349-4616 


Memorandum and Order Dated June 25, 1976 
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EASTERN DISTRICT OF NEW YORK 

se else ee ae ee ee ee ee I eae yt cency ed 

CARL E. PERSON, 


Plaintiff, : 
-against- i 
: 78 C 1473 ; 
THE ASSOCIATION OF THE BAR OF THE MEMORANDUM 
CITY OF NEW YORK, : and ' 
SUPREME COURT, APPELLATE DIVISION, ORDER j 


FIRST DEPARTMENT, 

SUPREME COURT, APPELLATE DIVISION, 
SECOND DEPARTMENT, and 

ATTORNEY GENERAL OF NEW YORK STATE, 


1 


Defendants. 
Appearances: 


CARL E. PERSON, Esq., plaintiff pro se 


HALIBURTON FALES, 2d Esq. (Messrs. WHITE & CASE 
and ROBERT H. HAILE, .Esq., and DIANE S. LINKER, 
Esq., of Counsel) for The Association 


DANIEL M. COHEN, Esq. (LOUIS J. LEFKOWITZ, ESG.., 
Attorney General, of Counsel) for defendants 
other than the Bar Association, and for the 
Attorney General under Executive Law, § 7l. 

DOOLING, D.J. 


Plaintiff has now moved for summary declaratory ~ 


judgment invalidating Disciplinary Rule 7-109(c) forbiaai 


wa 


lawyers’ paying or acquiescing in the payment of compen- 


sation to a witness contingent upon the content of his f 


testimony or the outcome of the case. Plaintiff asks furthe:,— 


4 
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‘ oe 
the case dealing with the Disciplinary Rule (to be de- 
nominated 75 C 1473 A), dispensing with the need for an 
answer to the severed case, and granting other relief as 
appropriate. Plaintiff's motion, in substance, relies on 
what: was said in the earlier Memorandum and Order (March 
24-25, 1976) at pages 10-15. 
The defendant Association argues that there is not 
a constitutionally sufficient controversy to authorize 
federal judicial intervention since it is not plainly 
shown that an expert would be available if the Rule were 


inoperative, or, indeed, that in the Nabcor case expert 


testimony is necessary or expected to be used or useful. 


{ 
| 
| 

Further, the defendant Association argues that on issues ; 


principle courts must be slow to issue declaratory judgment, 
particularly where, as it contends is the case here, no 
evidentiary demonstration of irrational or discriminatory 
operation of the Rule has been made. 

The posture of such a case as this is, inevitably, 
unusual. The Rule, unless ignored, must of itself foreclose 
a lawyer's netort to obtain expert testimony and go far to | 
deny to the lawyer the opportunity to demonstrate the 


+e 
ote 


availability of such testimony and its specific place in 
particular cases. But plaintiff has shown without contra- 
diction that in his prosecution of the Nabcor case he is 
disadvantaged in being unable to retain needed sens 
and cconomic testimony because of his clients’ lack of 
funds and the inhibition of the Rule. The plaintiff has 
shown, without contradiction, that in his type of practice 
the predicament is recurrent from case to case. It is the 
_plaintiff who is the one directly restricted by the Rule 
and rendered less effective than, in his reasonable judg- 
ment, he would be if able +d nok out expert testimony 
uninhibited by the constraint of the Rule GO far as it 

" outlaws compensation contingent upon the outcome of the 
case. However, although the constraint directly affects 
plaintiff, indivatoatiy. in his practice of his profession; 
the consequence is no less directly experienced by the 
grievant of dintted or nil means who appeals for judicial 
‘relief and cannot obtain it in the measure in which it is 
available to those who can afford to retain experts in the 


kinds of cases in which expert testimony is either essen- 


tial or necessary to the best and most effective presen- 


tation of the litigant‘'s case. 
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The interests involved are, first, the meer ue: 
plaintiff and every other lawyer in being able freely to 
seck out and, on his clicnts' behalf, contract on a con- | 

only 
tingent fee basis with qualified experts where that is the/ 


*. 


way in which the client can afford to engage the expert's 
services or the way which is otherwise appropriate, and, | 
second, the client litigant's interest in having genuine 
access to the courts. The first interest is derivative 
from the second, but while ‘ha disciplinary rule, of 
at 

necessity, directly affects the lawyer,/affects the 
client's underlying interest more drastically. In comfort-— 
ing theory the lawyer can turn his back on such clients 
and seek other work. But the client has no alternative 
to seeking justice except the courts established to 
Gispense it. 

The case, then, falls in the area considered in 


‘Boddie v. Connecticut, 1971, 401 U.S. 371: Lindsey v. Nor-et, 


1972, 405 U.S. 56, 77-79, and Jnited States v. Kras, 1973,} 


409 U.S. 434, but raises other considerations as well. | 
| 


Kras should,perhaps, be put aside at once: it rested on 


——— 


the announced constitutional permissibility of denying» 


less exigent - on the assumption that alternatives to 
bankruptcy appeared to be available. (As to Kras, 8e 
The Supreme Court, 1972 Term, 1973, 87 Haxrv.L. Rev. 57-67: 
The Rule in its present form authorizes lawyers to 
advance, guarantee, or acquiesce in the payment of a 
reasonable fee for the professional services of an expert. 
The Rule further forbids the lawyer to offer to pay, or 
acquiesce in the payment of compensation to a witness 


"contingent upon the content of his testimony." So much 


to the indigent the benefits of the banktuptcy sue aa 
able to those ‘hvcitis need of those benefits was a 1i ttle 


seems plain; at least no ground of criticism of it appears 
The difficulty is with the Rule so far as it forbids pay- 
ment "contingent upon ... the outcome of the case." The 
Rule necessarily means that even if the fee agreed upon 
is reasonable oe is not linked to the content of the 
‘testimony, the fee arrangement is improper. 

It must be doubted that there is total compliance 
with the Rule in its present form. The case in which the 
unsuccessful personal injury plaintiff's lawyer goes 
unpaid must not infrequently be also the case in which the 


expert medical witness does not press either, the plaintiff 


voy 
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4 S. 
or his lawyer for payment... Apart from that, however, 


litigation today calls for the use of many kinds of experts 
‘ one 
in many kinds of cases. The most obvious are the personal! 


injury cases requiring medical testimony, malpractice 


cases against practitioners in various professional fields 


product liability cases involving questions of design, | 


malfunction and defect, patent and copyright cases, 
esegrogation tases, obscenity control cas?s and other kinds 
of cases in addition to anti-trust cases. Disparity in 
means between the litigants is not always present, nor is 
total inability topay a needed expert the common situation. 
But disparity and need are frequent, and, although con- 
tingent fee arrangements, if licit in principle, would 
not be available only to the indigent, it 

the Rule that it must particularly forbid to the 

af .uent and to the indigent a means of obtain.uiig 

hearing to that accorded to amore affluent adversary in 
the same case. In the case where one party is of limited 


means the "discrimination" in treatment is individual, 
pointed and specific as well as general in its tenden 


to handicap the less affluent and the indigent classes of 


litigants in their efforts to vindicate their rights. 


an LEA Nt St it eet Atte tet sit ete: eth sant “ 
MEN a emir dle so ECO 


UA 154, 


Yet a litigant, although without means, can obtain any 


lawyer whom the merits of his claim will attract to his 


casc. But he may not obtain any expert whom the merits 


sake etd { 


of his case can attract to study it and testify to his 


——_— 


opinion. 


‘ 


OAc De ln. 


The purpose of the prohibition, to remove an 
incentive to untruthful testimony, is not likely to be 
achieved by the Rule, and, to the extent achieved, would’ 
be gained at too great a loss in fundamental fairness. 

An incentive to untruthful testimony is implicit in any 
payment to a witness "for" his testimony. The Rule 
recognizes the risk in requiring that payments to expert 
witnesses be reasonable in amount. That, it must be 
inferred, means an amount related to time spent, difficulty 
of the problen, inconvenience imposed because of the nature 
‘of judicial proceedings, and such factors, but must never 
‘be such an amount that the inference is that the expert 


has been paid to give testimony of a certain content and 


~ dt +; 


not simply an appropriate fee for his time, effort and 


court attendance. But the Rule makes an unreasoned tran- 


ne ed ae aie 
net 


sition in outlawing the retainer of an expert on a con- 


tingent basis no matter how reasonable his fee would be 
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if success attcnded his client and he was paid’ his agreed 
fec. No basis in reason cxists for rejecting’ a reasonable 
fee arrangement simply because the fee is not to be paid it 
the client does not prevail in the case. And there is no 
fair ground for excluding from the determination of 
reasonablenoss a consideration of the circumstance that the 
fee is contingent and not payable in all events. It is 

not meant to suggest that in the case of the expert a fee 
measured as a percentage of the recovery might not gener- 
ally or in particular cases be regarded as per se un- 
reasonable. But it is concluded that to treat contir tency 


of payment as in and of itself improper is too irrational 


to survive Fourteenth Amendment analysis. The interest 


| 
in access to the courts on a basis of equality may not | 


exact redress of every imbalance that disparity of mea 
can produce, but it is of such fundamental importance 


.it cannot be subjected to a constraint that is not 
pe 


: 


adapted to effective achievement of its professed goal 


‘ 


which exacts a sacrifice which must, in any case, be dis- 


proportionate to the merely conjectured probability of 


#. 


*. 


wen eee eee me 


4) ae 
we le g 


occurrence of the wrong aimed at. Cf. Boddie v. Connectic 


- 


Supra, 401 U.S. at 377, 379-380; Winte tiller, 2d 7 
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| 1971, 446 P.24.65, 71. ; 

: 

ii It follows that plaintiff's motion for leave ‘to 

i ky 

| amend and for a summary declaratory judgment that Dis: ! 

' . : 
nw: ' 
Rede, | i}).inary Rule DR7-109C, and that rule as incorporated in | 
e | i ea 

| Rule 603.2 of the Rules of the Appellate Division, First a 

f ‘. 

| Department, and Rule 691.2 of the Rules of the Appellate | i 
* Division, Second Department, so far as the rule proscribes 

the payment of reasonable fees for the professional 
sertices of expert witnesses if payment of the fees igs 


contingent upon the outcome of the case is invalid, must 
be and it is granted. Since the issue is plain*y involveé 


with the remaining anti-trust issues, however, it would | 


| 


not be appropriate to sever the issue or enter a separate 


judgment on the issue before the entry of final 3 dgment 
in the case. 
Brooklyn, New York 

| 

j 
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Notice of Motion Dated July 23, 1976 Relist . 


MOAD aarare ne. 


UNITED STATES DISTRICT COURT 
| EASTERN DISTRICT OF NEW YORK 


GEN: 2 At 
75 C 1473 (JFD) 


Plaintiff, NOTICE OF MOTION 
en 


~against- 

! 

THE ASSOCIATION OF THE BAR 
| QF THE CITY OF NEW YORK, 

APPELLATE DIVISION, FIRST DEPARTMENT, 

SUPREME COURT, 

' APPELLATE DIVISION, SECOND DEPARTMENT, 
__ SUPREME COURT, @nd 
| ATTORNEY GENERAL oF NEW YORK STATE, 


ae ae eee a ea eae 


TO: MESSRS. WHITE ¢ CASE 
Attorneys for The Association of the 
Bar of the City of New York 
14 Wall Strect 
New York, N.Y. 10005 


| 
LOUIS J. LEFKOWITZ, ESO. Attomey General of | 
the State of New York, se and as 
attorney for all other def ts 
By: Daniel M. Cohen, Esq., Assistant Attorney 
General of the State of Mow York 
Two World Trade Center - 47th Floor 
New York, N.Y. 10047 | 
| 
| 


PLEASE TAKE NOTICE that, upon the annexed affidavit of Carl FE, eidean., 


1 sworn to July 23, 1976, and all pleadings and proceedings herein, plaintiff 


{ 
! 
| 
| Will move this Court before Hon. John F. Dooling, in Courtroom 8 at the | 
; | 
;, United States Courthouse, 225 Cadman Plaza East, Brooklyn, New York, on 
iM ' 


, August 3, 1976, at 9:30 a.m. Or as socn thereafter as plaintiff and 
il 
‘defendants’ counsel can be heard, for an Order 


i, Dated: 


(i) under Rule 56(a), F.R.Civ.P., granting a summiry judgment mi 
favor of plaintiff and against each of the defendants on 
plaintiff's action for a declaratory judqment relating to 
validity and/or enforceability of Disciplinary Rule 7-109(C), 
declaring the rule invalid and unenforceable in accordance 
with the Memorandum and Order of this Court dated June 25, 
1976, and entering final judqment in accordance therewith, 
without costs to any party; 


under Rule 41(a) (2), F.R.Civ.P., dismissing without prejudice 
and without costs to any party all claims not adjudicated 

by grant and entry of the final judgment described in 
subparagraph (i) above; and 


(i444) granting such other and further relief as may be deemed just 
and proper. 


New York, New York 
July 23, 1976 wours, etc. 


Tarl &. Pers, pro se 


132 Nassau Street 
New York, N.Y. 10038 


(212) 349-4616 


Affidavit in Support of Motion for Summary Judgment 


and Exhibit A 
I 
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75 C 1473 (JFD) 
Plaintiff, ? weFTDAVIT. IN SUPPORT 
-~against- 

THE ASSOCIATION OF THE BAR 

OF THE CITY OF NEW YORK, 
APPELLATE DIVISION, FIRST DEPARTMENT, 

SUPREME COURT, 
APPELLATE DIVISION, SBCOND DEPARIMENT, 


| SUPREME COURT, and 
ATTORNEY GENERAL OF NEW YORK STATE, 


'| STATE OF NEW YORK ) 
$ sS.3 
COUNTY OF NEW YORK) 


CARL E. PERSON, being duly sworn, deposes and says: 


1. I am the plaintiff, am fully familiar with all facts stated 
| herein and all prior proceedings, and make this affidavit in support of my 
motion for a summary declaratory judgment under Rule 56 (a), F.R.Civ.P., 
for the grant and entry of a final judgment declaring that DR 7-109 (C) 
is unconstitutional and unenforceable, in accordance with the Memorandum and 
Order of this Court, dated June 25, 1976, and for a dismissal of all other 


claims, under Rule 41(a) (2), F.R.Civ.P., without prejudice and without costs. 


| 2. Asa result of the Memorandum and Order dated March 24, 1976 and 


i} 
| the Memorandum and Order dated June 25, 1976, any further litigation of the 
| 
| 


issues remiining in the action would not be worthwhile to pursue, in absence 


! 
| 


: of any change in Circumstances, The Ethics Committee of The Association of the) 


Bar of the City of New York has given to m two opinions on the ethical 


‘ 
| 


i propriety of my financing plan, and the Opinions seen satisfactory to me at 
i this time. I have followed the suggestions set forth in the second opinion, 
: 

| dated July 2, 1976 (a copy of which is annexed hereto as Exhibit A), by 


| 
| 
| 
| 
| 
| 


| amending the Thee Offering Circular, and the amended Notification and Offering 


3. I therefore respectfully request that my motion be granted in its 


(aS llevan — 


E. Person 


|| entirety, without costs to any party. 
\! 


Subscribed and sworn to before me 
this 23rd day of July, 1976, 


Notary I 


TRA J. FHRLIcH 
NOTARY PUSLIC, Stci> 7f Mey York 
baa vats re aue a 
Qualified in New Yor}. County 
Comunission Expinus iarch 390, 102 


THE ASSOCIATION Gor THE DAN 
OF Tht City OF New YORK 
42 WEST 441m STREET 


NEW YORK 10036 
COMMITTEE ON PROFESSIONAL AND JUDICIAL CTHICS 


ALVIN # SCHULMAN RICHARD CASHMAN 
CHAIRMAN SECRETARY 

200 PARK AVENUE 200 PARK AVENUE 

NEW YORK 10017 NEW YORK 10017 
867-5500 867-5500 


July 2, 1976 


Carl E. Person, Esq. 
132 Nassau Street 
New York, New York 10038 


Re: Reference No. 75-51 (a) 


Dear Sir: 


In response to your letter of May 17; 2976 ene 
Committee has reviewed your proposed Offering Circular in 
light of the provisions of the Code of Professional Responsibility 
relating to advertising and solicitation (DR 2-101 (a) et 
seq.) and has limited its review principally to the material 
appearing under the caption "ATTORNEYS FOR THE PARTIES TO 
THE THEE ACTION". We believe it would be mc 7e in keeping 
with those requirements of the Code were you to Limit tie 
material under that caption, in substance, to a statement 
of the respective dates of admission to practice of yourself 
and Mr. Prentiss; to a statement of the number of lawyers 
engaged in practice at each of the firms representing the 
defendants; to information similar to that provided as to 
yourself and Mr. Prentiss, with respect to the attorneys 
in charge of the litigation for each of the defendants, if 
known to you; to a statement that there is no assurance that 
any of the listed attorneys or firms (including presumably, 
yourself and Mr. Prentiss) will remain attorney of record - 
throughout the litigation since all litigants have the right 
to terminate the engagement of any lawyer at any time; and, 
finally, to a statement that it is not possible to predict 
or describe the effectiveness with which counsel will present 
the merits of their respective client's cases nor the hearing, 
if any, on the outcome of the litigation, of the varying 
degrees of effectiveness and experience of counsel. 


—- 
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Carl E. Persern, © July 2, 1976 


In making these observations, we have not passed 
on any question of law or any other issue raised by the Offering 
Circular, such as the propriety of your acting both as counsel 
to Mr. Thee in his lawsuit and as trustee of the funds collected 
by means of the offering. We also note that the reports 
to the financial press you intend to make from time to time 
as trustee under the terms of the Offering Circular may raise 
questions in the future in light of the rules prohibiting 
advertising and solicitation; but we are aot ina position 
to pass on those questions at this time. Finally, as you 
know, the question of advertising by lawyers is a matter 
of recent debate, and the provisions of the Code applicable 
to your inquiry possibly may be modified as a result. 


This opinion is for your information and for the 
information of our counsel, White & Case, Esqs., and the 
Court, should you decide to present it to the Court, but 
is not, as is true of all our informal responses to written 
inquiries, for general publication. 


Very truly yours, 


fii. oN olf See eee ey a 
fO0 


Alvin H. Schulman 
Chairman 


cc: White & Case, Esqs. 


Affidavit in Opposition to Motion for Summary Judgment 


UNITED STATUS DISTRICT COURT 
EASTERN DISTRICT OF Ni YORK 


CARL E. PERSOW, 
- against - 


THE ASSOCIATION OF THE BAR OF THE 
CITY OF ULW YORK; SUPRIME COURT, 
APPLLLATE DIVISION, FIRST DiPARTMONT; 
SUPRENE COURT, APPELLAT): DIVISION, 
SECOND DEPARTMENT; and ATTORNEY 
GENERAL OF THE STATE OF NEW YORK 


STATE OF NEW YORK ) 
2 SS.: 
COUNTY OF NEW YORK ) 


| 
| 
| 
| 
Defendants. | 
| 


DANIEL M. COHEN, being duly sworn, deposes and says:! 


1. He is an Assistant Attorney General assigned to 
the defense of this action on behalf of the defendants other 
than the Association of the Bar. We makes this affidavit in 
opposition to the motion for summary judgment returnable 


August 3, 1976. 


2. He opposes so much of the motion as seeks sumnary 


judgment against the defendants he represents. The clear 


implication of the Appellate Division rules challenged is — 
in their very general terms they are intended to apply to and ito 
incorporate only those disciplinary rules of the Code of | 
Professional Responsibility which are valid and enforceable. | 
See First Department Rule 603.2 and Second Department Rule 691.2. 
There is, therefore, no necessity for this Court's judgment to 


incorporate any provision declaring either of the Court's rules 


to be, pro tanto, invalid or unenforceable. 


VA 104 
3. In the event that the District Court deems it 


essential to disregard the position set forth on behalf of the 
Court defendants in paragraph 2 hereof, we shall continue to 
assert that there is no constitutional objection to the enforce 
ment of the State Court rules, when correctly interpreted. In 
the event that our interpretation of our own Rules is respecte, 


it will not be necessary to challenge this Court's interpretatiion 


of those Rules by an appeal from the judgment to be entered 


herein. See Law Students Research Council v. Wadmond, 401 U.SI. 
154 (1971). As noted in the Law Students case (401 U.S., at 
Pp. 162-163) 3 


"the appellees are the very state 
authorities entrusted with the 
definitive interpretation of the 
language of the Rule. We therefore 
accept their interpretation, however 
we might construe that language 
were it left for us to do so. If 
the appellees be regarded as state 
courts, we are of course bound by 
their construction. See e.g., 
Baggett v. Bullitt, supra at 375; 
Kingsley Internation Pictures Corp. 


v. Regents of the University, 360 
U.S. 684, 688; Speiser v. Randall, 


supra at 519; Terminiello V. Chicago, 

339 U.S. 1, 5-6. If they are viewed 

as state administrative agencies 

charged with enforcement and construction 
and the Rule, their view is at least 
entitled to ‘respectful consideration,’ 
Fox v. Standard Oil Co., 294 U.S. 87, 

96 (Cardozo, J.) and we see no reason 
not €o-accept their interpretation 

in this case." 


4. We have no objection to the severance of this 
action and to the entry of a correct final judgment in accordance 
with this Court's memorandum of June 25, 1976. We request, 
however, that to avoid repetitious litigation of the claims 


withdrawn by the plaintiff that dismissal of all claims not 


adjudicated be with prejudice to their reassertion. 
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WHEREFORE, plaintiff's motion should be denied to the 


extend indicated in this opposing affidavit. 


Davie fy. Gres 


DANIEL M. COHEN 


Syvorn to before me 
this 26th day of July, 1976 


Maat et fh (Lf 


/ Resistant Attorney General 


” 


of the State of New York 


Reply Affidavit in Further Support of Motion for 
Summary Declaratory Judgment 


UNITID STATES DISTRICT COURT as 4 
EASTERN DISTRICT OF NEW YORK 66 ° 


-—-“—es ee wow eww ww HX 


Plaintiff, 75 C 1473 (JFD) 
~against- REPLY AFFIDAVIT 


THE ASSOCIATICN OF THE BAR 
OF THE CITY OF NEW YORK, 
SUPRISE COURT, APPELLATE DIVISICN, 
* FIRST DEPART I2T, 
SUPREME COURT, APPELLATE DIVISION, 
SECOND DEPARI2!T, and 
ATTORNEY GENERAL OF NEW YORK STATE, 


STATE OF NEW YORK ) 
: SS. 
COUNTY OF NEW YORK) 


CARL E. PERSON, being duly sworn, deposés and says: 


1. Affiant is fully familiar with all the facts stated herein and 


all prior proceedings, amd makes this reply affidavit in further support 


| 
‘of his motion for (i) a summary declaratory judgment on the constitutionality | 


aA 
of DR 7-109(C); and (ii) a voluntary dismissal of all other claims, 


without prejudice, 


2. In q 2 of his opposing affidavit, Mr. Cohen asserts that 
summary (declaratory) judqment should not be entered against any of the 
defendants represented by him. But his arguments are not at all persuasive. 
The Appellate Division Rules in question purport to (i) incorporate by 
reference all Disciplinary Rules, whether valid or not, adopted or enforced by 
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Defendant The Association of the Bar of the City of New York ("Defendant 


————_—_—_—_—_— 


Bar Association"); these rules were derived from the New York State 

Bar Association, according to Messrs. White & Case, and the New York State Rar 
Association derived them from the American Bar Association; and (ii) provide 
sanctions for the violation of any of such Disciplinary Rules. The validity 


of such Disciplinary Rules is purportedly determined by the Court Defendants, 


among other courts, either (i) in connection with their adoption through 
incorporation by reference; or (ii) during litigation or disciplinary 
proceedings, occurring after adoption or incorporation of the rules. Mr. Cohen 
makes no showing of any decisions, opinions or other interpretations by either 
of the two Court Defendants rendered prior to this Court's two opinions on the 


unenforceable, and all lawyers in New York City have been required over 

the years (under threat of disbarment, etc.) to abide by DR 7-109(C) as 

well as all other Disciplinary Rules by virtue of the Rules of the Court 
Defendants and § 90(2) of the New York Judiciary Law, which Mr. Cohen 

now asks this Court to disregard. Plaintiff socks a declaration of invalidity 
of the Court Defendants’ Rules only to the extent that such Rules (on 


their face or by prior published decisions or opinions) purport to require 


matter declaring any of the Disciplinary Rules unconstitutional or 
wm to abide by all Disciplinary Rules, including DR 7-109(C). 


3. Mr. Cohen claims that "the clear implication of the Appellate 


| Division rules challenged" (emphasis supplicd) is to incorporate only 
, || valid and enforceable Disciplinary Rules, but he does not point to any 
independent, prior interpretation of the Rules by any of his client-defendants 
Which excludes DR 7-109(C) from being incorporated into the Appellate 
Division Rules in question. Until now, Mr. Cohen has always maintained in this 
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litigation that the Disciplinary Rule is valid and enforceable under § 90(2) 

of the New York Judiciary Law and the appropriate Rules of the Court Defendants; 
Thus, to the extent the New York Judiciary Law and Court Rules establish 


Rules, the statute and Court Rules necessarily should be declared wenforceable 
as to Disciplinary Rules which the New York Attorney General and New York 
Appellate Divisions, through their respective statutes and mules, have 
maintained are enforceable, to give plaintiff the full relief he seeks 

and needs. Without such relief, the decision could not have the full 

effect of binding the defendants to the declaratory judgment. 


4. Mr. Cohen does not now refer to § 90(2) or any other provisions 
of the New York Judiciary Law. Presumably, he is arguing that a summary 


criminal ,enalties and other sanctions for violation of any Disciplinary 


| 
| declaratory judgment is not appropriate in this action because § 90(2) 


| impliedly excludes any Court Rules which are unenforceable. If this argent 
| is valid, there would be no need for a summary declaratory judoment against 
Defendant Bar Asso.lation, on the assumed legal theory that an invalid 
rule needs no declaration of invalidity. Such argument is circular and 
invalid. The Court Defendants are in the same posture as a legislature 
secking (through state officials) to avoid a declaratory judgment by arguing 
that an unconstitutional statute needs no juigment declaring the statute 


unenforceable because the statute is unenforceable anyway. Mr. Cohen's 


enforced independently of § 90(2) and the Court Rules in question. But 

such is clearly not the pn The Disciplinary Rules are erforced by 

the New York Courts as a result of the statute and Court Rules, which is the 
reason that such statute and Court Rules should be declared unconstitutional, 


| 
argument would have validity if the Disciplinary Rules were adopted and 
to the extent they incorporate DR 7-109(C), Among other things, a declaration 
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| Of invalidity to the requested extent would ensure the availability of 


information about the lack of enforceability of such statute and Court 


Rules to other attorneys under our legal system for distributing ani locating 


legal precedents. 


5. Plaintiff does not seek any relief :° consistent with continued 

|| assertion by the Court Defendants “that there is no constitutional. objection 
to the enforcement of the State Court rules, when correctly interpreted", 
as long as this means the State Court * will not be enforced as to 
any Disciplinary Rule declared invalid by this Court and this Court renders a 
summary declaratory judgment to such effect. 

6. Neither the Appellate Divisions nor the New York Attorney 

General ever considered, prior to this litigation, the issue of whether 
DR 7-109(C) 2s unconstitutional, and the Court Defendants and the New 
York Attorney General have given no “interpretation” within the meaning 

| of the term as used in Law Students Research Council v. Wadmond, 401 U.S. 

| 154 (1971). Mr. Cohen's new argument is not an "interpretation" within 
the meaning of Wadmond. Mr. Cohen's argument assumes that the New York 
State Legislature and the Court Defendants, without an independent review, have 
delegated to Defendant Bar Association the totri authority to enact Rules 
having the force of law (New York statute and Court Rules) without jud’ :ial 
or legislative review of any kind. Assuming the argument is an "interpretation" 
of the Wadmond type of the kind being asserted by Mr. Cohen, the New York 
statutes and Court Rules in question should be declared unconstitutional 
in their entirety under the 14th eaten’ as (i) an unconstitutional 


delegation of legislative power (or a statute authorizing such delegation; or 


4. 
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(ii) smconstitutionally vague, because the statute and Court Rules would 


then have to be read to prohibit layers from doing only what is subsequently 
to be declared illegal out of a list of possible prohibitions (i.e., all 
of the Disciplinary Rules), contrary to the Due Process requirements of 
the 14th Amendment. As criminal and quasi-criminal statutes and rules 
(incorporated by the criminal statutes), the statutes and rules should 

| clearly spell out whet is being prohivited, and nou leave the determination 


of the prohibitions to subsequent determinations. 


7. Plaintiff seeks to dismiss other claims. without prejudice, 

to avoid umnecessary litigation. The claims have only begm to be litigated 

and no discovery has been sought or obtained by any party. Accordingly, any 

resumption would involve ro substantial repetitive litigation. As a practical 

matter, it is not anticipated that litigation will be resumed; but if 

litigation does resume, any dismissal with prejudice ceculd unduly prejudice 

and limit plaintiff by imposing unwarranted and costly obstac’.es to prevent 

speedy, just and inexpensive resolution of any renewed issues. Also, 

it should be noted that the claims in Count 1 of plaintiff's (amended) 

complaint involve a controversy between plaintiff and Defendant RBar Association 
: ‘only, ane not any of the Defendants represented by Mr. Cohen. 


WHEREFORE, plaintiff's motion should be granted in its entirety. 


Cfo ge Lt Li Dar 


7 ak fo boron 


Subscribed and sworn to before 
me this 28th day of July, 1976. 


No. 32--4609212 
Quelified in New York County 


fii. pote de Cs Ps Commission Expixes Marca 30, 1077 


MRA J. EHRLICH 
A NOTARY PUBLIC, Stuto of New York 


Affidavit of Haliburton Fales, 2d, in Opposition to 
Motion for Summary Judgment 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


CARL E. PERSON, 


Plaintiff, 


—against- : 75 C 1473 (JFD) 


THE ASSOCIATION OF THE BAR 
| JOR THE CLIN OF NEW YORK, 
APPELLATE DIVISION, FIRST DEPARTMENT, 
SUPREME COURT i 
APPELLATE DIVISION, SECOND DEPARTMENT, : AFFIDAVIT 
"SUPREME COURT, and 
ATTORNEY GENERAL OF NEW YORK STATE, 


Defendants. 


STATE OF NEW YORK 


COUNTY OF NEW YORK ) 


HALIBURTON FALES, 2d, being duly sworn, deposes 


"and says: 


1. He is a@ member of the firm of White & Case 
i and of the bar of this Court. He is counsel for the 
defencdant Association of the Bar of the City of New York. 
He makes this affidavit in opposition to the motion for 
summary judgment now returnable August 6, 1976 at 4:30 P.M. 
2. The Association of the Bar is only a 
defindant in this case because it is charged with certain 
disciplinary responsibilities by the Appellate Divisions 
of the Supreme Court of the State of New York, who are 
represented by the Attorney General. In view of paragraphs 
2 and 3 of the Attorney General's affidavit sworn to July 


26, 1976, the case is moot as ta the Association of the Bar 
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and no judgment need be entered except one dismissing the 
case against the Association and the other defendants. 

We join in the relief requested in paragraph 4 
of the Attorney General's affidavit, adding only that there 
is no showing of io likelihood of success on plaintiff's 
allegations of conspiracy, and there are state action 
immunities and First Amendment questions making success 
unlikely. A dismissal with prejudice would not operate 
to bar other persons from pursuing plaintiff's allegations 
but only avoid repetitious litigation by plaintiff. 

I have also read plaintiff's reply affidavit of 
28 July 1976 and draw tc the Court's attertion that plaintiff 
is entirely confused about the roles assigned to the various 
bar associations by the Appellate Divisions of the Supreme 
Court of the State of New York. Their Rules do not incor- 
porate any Rules adopted by, or delegate any legislative 
authority to, the defendant Association of the Bar of the 


City of New York. 


2. 
ee Vivler 


LIBURTON FALES, 2D 


Sworn to before me this 


5. {- 
© “day of July, 1976. 


wer, POPERT A. PERKIN 
se ear es one 
Od Gy ak 
ln New 
‘82 expires March | ., 


toes. 


Second Reply Affidavit in Further Support of Motion for 
Summary Declaratory Judgment 
JA 173 


UNITED STATCS DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


. 75 C 1473 (JFD) 
Plaintiff, 2ND REPLY AFFIDAVIT 


~against- 


THE ASSOCIATION OF THE BAR 
OF TI: CITY OF NEW YORK, 

SUPREME COURT, APPELLATE DIVISION, 
FIRST DEPARTMENT, 

SUPREME COURT, APPELLATE DIVISION, 
SECOND DEPARTMENT and 

ATTORNEY GENERAL OF NEW YORK STATE, 


STATE OF NEW YORK ) 
: SS.¢ 
COUNTY OF NEW YORK) 


CARL E. PERSON, being duly sworn, deposes and says: 


1. He is fully familiar with the facts stated herein and all prior 
proceedings, and makes this reply affidavit in further support of his 
motion for a summary declaratory judgment under Rule 56 (to declare DR 
7-109C deeansit tabtieud and unenforceable) and for a voluntary dismissal, 
under Rule 41(a) (2), without prejudice, of the other claims, now returnable 
August 6, 1976 at 4:30 P.M. (All parties have agreed to submit.) 

2. Defendant The Association of the Bar of the City of New York 
("Bar Association") is a defendant in this action because of its practice, as 
agent of New York State, to adopt and enforce the Disciplinary Rules adopted | 


by the American Bar Association and the New York State Bar Association, ‘neither 
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of which organizations has the authority in the Southern or Eastern District 


of New York, as agent of New Ycrk State, to enforce any of such Rules. At no 
time did Defendant Bar Association, as agent of the Stat, announce in any way 
that it was not going to enforce DR 7-109(C) or any of the other Disciplinary 
Rules, for that matter. To claim now that the Defendant Bar Association 

is entitled to a dismissal of the claims relating to DR 7-109(C) is absurd. 
Defendant Bar Association has been responsible, together with the other 
defendants, for the inability and failure of plaintiff, other attorneys 

ana their respective plaintiff-clients to use expert witnesses on a contingent 
fee basis. To argue that defendants are not responsible because the 
Disciplinary Rule is being held invalid by this Court is absurd on the face 
of the argument, and a waste of time spent in imaking a sesponse. All of 

the parties responsible for rejection of the published D‘sciplinary Rules 

i including DR 7-109C are before this Court, and none of the defendants has 

| ever taken the position that any of the Disciplinary Rules so published 


(regardless of origin) is invalid. The enforcement mechanism of Defendant 


Bar Association, paid for by New York State, is still doing business, and | 


the Appellate Divisions continue to hear the disciplinary procedures prosecuted | 
by Defendant Bar Association, or threatened to be prosecuted by virtue of the 
existence of the rules and enforcement mechanism, This enforcement procedure 
as to DR 7-109C: should be stopped as of record, vy granting of the relief 
requested herein. there is no other procedure available to plaintiff and 

the other members of the bar and their plaintiff-clients to have invalidity 

of DR 7-109(C) be declared for the benefit of plaintiff and all other 7 -rsons 


who are entitled to know about the invalidity. 


3. Defendant Bar Association may be claiming that its enforcement 


activities are derived solely frem the Appellate Divisions, but this is not 


i 
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| case. The Appellate Divisions have adopted without question (through case law, 


enforcement procedures and various rules) the Disciplinary Rules adopted | 
ami uiforced by Defendant Bar Association. Also, Defendant Bar Association 
obtains New York State funds to pay for the enforcement procedure. 
4. Defendant Bar Association would like to believe there is no 
showing of any likelihood of success on the conspiracy allegations, but 


Defendant Bar Association is wrong. A combination and/or conspiracy has 


Lawcence Cantc r c/b/a Selden Drugs Co. v. The Detroit Edison Cr., U.S. 


j 
| 
been amply demonstrated, with the antitrust immunity issues becoming less | 
; 
(decided July 6, 1976), 60,947 CCII Tr. Reg. Rep. 


5. Plaintiff has sought and obtained no discovery, and no 


repetitious litigation of the issues to be dismissed would occur if plaintiff 


| 

| likely to be resolved in favor of Defendant Bar Association by reason of 
| 

commenced another action. It readily appears from the history of this 


i 
| 


litigation that future litigation of such issues would be based on development» | 


| 
| 


be prejudiced as to such future developments by any dismissal on the merits 
“ 


becoming known or occurring subsequent to today, and plaintiff should not 


as to facts not actually litigated which could be essential in future litiga 


6. The role of Defendant Bar Association in the adoption of 


the Appellate Divisons in some respects, but ultimate enforcement of such 
rules depends upon prosecution by the Attorney General or Bar Association 
before the Appellate Divisions, amounting to overlapping enforcement. :oles and 


rules. The New York courts say that the Appellate Divisions enforce each 


-3- 


ae ees ee ee ee a 
8 ers eer anaed —a~ 


pee Rules and interpreting them appears to be independent fron 
| 
i 


‘te 
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| Of the Disciplinary Rules and none of the defendants has made any showing 


to the contrar. Affiant has already briefed the matter of how the Appellate 


Defendant Bar Association. 


Subscribed and sworn to before 
| me this 4th day of August, 1976. 


Md 
eMes cals A 
4 Notary 1c 
MPA J. cHMIcH " 
MOTANRY PUBLIC, State of Now Yori, 
No. 21-1600212 
Qualifed ia Now York: County 
Vyas: ion i... March 30, 1947 


Division rules incorporate the rules adopted and enforced by the 


IE crece: 


Carl E, Person 
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, 1 Memorandum and Order Dated _ August 10, 1976 


7 Co UNITED STATES DISTRICT | COURT 
| LASTE wat DISTRICT OF NEW YORK 


SL A TO le Seen em oul on 


“" 


QO 


fe CARL E. PERSON, 
Plaintiff, 


~ against - . 75 C 1473 


THE ASSOCIATION OF THE BAR OF 

THE CITY OP NEW YORK; SUPREME MEMORANDUM and ORDER 
COURT, APPELLATE DIVISION, FIRST 
DEPARTMENT; SUPREME COURT, FILED 
APPELLATE DIVISION, SECOND IN CLERK'S OFFICE 
DEPARTMENT; and ATTORNEY GENERAL "U.S. DISTSICT COURT LD. NY 


OF NEW YORK STATE, . * 
Defendants. AUG 1 1 1976 


es = + Pens teeta. sok Oe 00. -- 


Plaintiff has moved for an order dismissing 


*< 


counts one and two of his amended complaint without 


rhe 


prejudice and entering final judgment in accordance with 


wast = 


this Court's Memorandum and Order of June 25, 1976. The 
defendants contest th> need for a declaratory judgment 


seer ls 28 USC 2201. However, the Memorandum and Order of 


ot 
f 
., 
| 

} 


June as, 1976, state fully the reasons for such a judgment. 


nS ee ee ee a ee 


Defendants also assert that dismissal of counts one.and twdc 


&; 


should be with prejudice. But, as plaintiff points out, 


“no discovery has been sought or obtained on those claims, 


st ep oP prey 


and there have been no proceedings of substance on those 
Claims; therefore, no real reason appears to deny 


Plaintiff's request for dismissal without prejudice of his 


~ . 
Se 


ee rere eee — 
fm win: 


,eauses of action against the defendants. ‘Accordingly, it ig, 


' 
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2 


a 


a io ace mao ec caisson Gol 


\ ’ ORDERED that counts one and two o1 plaintiff's 


amended complaint are dismissed without prejudice under 
F.R.C.P. 41(a)(2), and it is further, 

ORDERED that the Clerk prepare a final 
judgment for the approval of be Cot: that, 

1) it is adjudged that Disciplinary Rule a 
7-109C of the Lawyers' Code of Professional nidpenethiliey, 
‘as adopted by the New York State Bar Association, and that 
rule. as incorporated in Rule 603.2 - the Rules of the 
Appellate Division, First Department, and Rule 691.2 of 
‘the Rules of the Appellate Division, Second Department, 
so far as the rule proscribes the pryment of reasonable 


fees: for the professional services of expert witnesses if 


<o  tome 
ee we et ae aig ee 


ee 


‘payment of the fees is contingent upon the outcome of the _ 


@. 
. case, ia unconstitutional; and that 


, 


Mah 
“ 


and that those counts are dismissed against all defendants, 


o awe Ty 
phy C Dhrnmm  * 


ep © 
ae oe ener f- 


with costs as taxed by the Clerk. 


Brooklyn, New York, 


wwe wee 


August /O. 1976. 


OR ee ee ee ee 


ee 
Tone aay addenda 
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Judgment Dated August 12, 1976 
UNITED STATES DISTRICT COURT (era 
EASTERN DISTRICT OF NEW YORK —— 
wnseeennecanseteencnens nnneeee noon enn JA 179 
CARL E. PERSON, 


| Plaintiff, 

ae. JUDGMENT 

THE ASSOCIATION OF THE BAR OF 

THE CITY OF NEW YORK: SUPREME 75-C-1473 

COURT, APPELLATE DIVISION, FIRST FILED 
DEPARTMENT; SUPREME COURT. cart ccsiat 
APPELLATE DIVISION, SECOND LoS bidlact COLRE ED. NY 
DEPARTMENT; and ATTORNEY GENERAL 
OF NEW YORK STATE, AUG 121476 


Defendants. 
TiME ADA 


Re 


A memorandum and order of Honorable John F. 
Dooling, United States District Judge, having been filed on August 1}, 
1976, dismissing counts one and two of plaintiff's amended complaint 
without prejudice pursuant to F.R.C.P. 41(a)(2) and directing the 
Clerk to enter judgment that 


1) Disciplinary Rule 7-109 of the Lawyers’ 


Code of Professional Responsibility, as adopted by the New York 


State Bar Association, and that rule as incorporated in Rule 603.2 
of the Rules of the Appellate Division, First Department, and Rule 
(691.2 sf the Rules of the Appellate Division, Second Department, 
so far as the rule proscribes the payment of reasonable fees for the 
professional services of expert witnesses if payment of the fees is 
contingent upon the outcome of the case, if unconstitutional; and 
that 

2) plairtiff take nothing on counts one nd 
two, and that those counts are dismissed against all defendants, wit 
costs as taxed by the Clerk, it is 
ORDERED and ADJUDGED that 

1) Disciplinary Rule 7-109C of the Lawyers 
Code of Professional Responsibility, as adopted by tne New York 


State Bar Association, and that rule as incorporated in Rule 603.2 
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of the Rules of the Appellate Division, First Department, and Rule 


691.2 of the Rules of the Appellate Division, Second Department, so 
far as the rule proscribes the payment of reasonable fees for the 
professional services of expert witnesses if payment of the fees 
is contingent upon the outcome of the case, is unconstitutional; 
and that 

2) plaintiff take nething on counts one 
ard two, and that those counts are dismissed aqainst all defendants 
with costs as taxed by the Clerk. 


Hated: Brooklyn, New York 
August i * s L976 


Futill 
ee \ wie A On 


“Clerk 


* 
By: 22 ide y;3 ie CpOmien— 


Chief Deputy: tclers’” 


Approved: 


W772 We 6-1) ,1 ey. 
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Notice of Appeal 


+ pe oa erie 
“SRN Me unde € 


wurater uP HEM YORK 


deetdnnnnnnnernn== ee ee ee me NS Sn tN HO eS 4 
CARL E. PERSON, : 


Plaintiff, $ 


* 


- against - 


THE ASSOCIATION OF THE BAR OF THE 

CITY OF NEW YORK; SUPREME COURT, 
APPELLATE DIVISION, FIRST DEPARTMENT; 
SUPREME COURT, APPELLATE DIVISION, 
SECOND DEPARTMENT; and ATTORNEY GENERAL 
OF THE STATE OF NEW YORK, 


Defendants. 


#) 


PLEASE TAKE NOTICE that the defendants srove-ia 


other than the Association of the Bar, appeal to the united ' 
States Court of Appeals for the Second Circuit from the 
entered nevein, dated August 12, 1976 and from eagh ang-qv 


part thereof. 


Dated: New York, New York 
September 9, 1976 


Yours, etc., 


LOUIS J. LEFKOWIT2 

Attorney General of the 
State of New York 

Attorney Pro Se and for’: 
said defendants. — Appeitater| 
Divisions of th: Supreme Co 
of the State of New York, at 
First and Second ee 


CARL E. PERSON, ESQ. 
Pro Se 
132 Nassau Street 
New York, New York 10038 
\ 
White & Case, Esqs. \ oo ne 
14 Wall Street \ BEST COPY AVAILABLE . 


New York, New York 10005 


3307 BAR PRESS, Inc., 132 Lafayette St., New York 10013 — 966-3906 
(5626) 


